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SCHOOL DIRECTORY 


* You Are Cordially Invited * 
F To Visit the 


| Near York Military Academy 


to see 
350 young gentlemen being ed- 
ucated and trained to become 
future leaders of America. 
For Catalog, address the Executive Officer 


* Cornwall-on-Hudson, New 1 ora * 


“A HOME AWAY FROM HOME” 


For girls and boys from 3 to 12 whose parents 
travel or live in hotels, or whose homes are 
broken by sickness, death or separation. 


MERRICOURT 


Berlin, Conn. 


Accepts small select group by month or year— 
rates adjustable. A rare combination of real 
home care and training, modern schooling, abun- 
dant outdoor life—all amidst safe, happy and 
beautiful surroundings. 

Rev. and Mrs. John H. Kingsbury, Directors. 


“To know that which lies before us in 
daily life is the prime wisdom.”—Milton 


To assist trust officers in meeting their responsibil- 
ity and realizing their opportunity to advise minor 
beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investiga- 
tion and careful selectivity, from over 4,000 private 
schools, was made to assure inclusion of only those 
providing outstanding and well-rounded education. 


Authoritative information from numerous sources 
has been digested over the past year and supple- 
mented by first hand experience of trust officers, edu- 
cators, students and guardians, to determine their 
record of successful performance. 


Trust Companies Magazine will be glad to cooperate 
with its readers in supplying further information on 
these recommended schools. 


Harcum Junior College 


FIRST 2 YEARS OF COLLEGE 
CREDITS TRANSFERABLE 


Academic Secretarial Science 
Costume Design Journalism 
Advertising Design Home Economics 
Fine Art Music 

Interior Decoration Experimetal Theatre 


Vocational Guidance - Professional 
Training. Practical Experience 
Placement Department. 


RIDING - SWIMMING - FENCING 
SPORTS 


Last 2 years of High School Work with 
credits given for vocational work 


EDITH HARCUM, Box T, Bryn Mawr, Pa. 


LAKE FOREST 
ACADEMY 


Established 1857 
A National college preparatory school for 
boys. ‘The Richards Plan in Education” is 
unique and different. Develops interest, enthu- 
siasm, independent thinking, concentration, ef- 
ficiency, power of study. Real work available 
in physical and health education. All sports. 
Write for Booklet. 
JOHN WAYNE RICHARDS, Headmaster, 
Box C, Lake Forest, IIl. 


MISS HARRIS’ FLORIDA SCHOOL — For Girls 


Accredited by Southern Association 


Preparation for all leading colleges. 
outdoor class rooms, sailing, swimming, tennis. 


Separate Junior Department. 


Invigorating life with 
Interview arranged in the North by writing 


MISS JULIA FILLMORE HARRIS 


1058 Brickell Avenue 


Miami, Florida 





Trusteeship in the New Economy 


Continued Progress Dependent on Overcoming Insular Policies 


Proceedings of the 19th Annual 


Mid-Winter Trust Conference 
Of the American Bankers Association 


rca HERE has developed the world 

over, pronounced class conscious- 
ness and activity, *** each seeking to 
protect its class interest through some 
kind of organization, political or eco- 
nomic in character, by propaganda, 
threat and influence. Strikes have been 
epidemic.” 

Have we gone forward or retro- 
gressed so very far from the day in 
February, 1920, when Francis Sisson 
made the above statement on the occa- 
sion of the first mid-winter trust con- 
ference? What is there so different 
and momentous to fear today that we 
have not faced and overcome many 
times before? 

But to anyone privileged to hear the 
splendid addresses, the open discussions 
and the “cloak-room” post-mortems at 
the 19th annual Mid-Winter Trust con- 
ference in New York on February 15- 
17th, there was apparent a sharp and 
significant contrast. True, some of the 
same problems are with us: 
a living wage for trust ser- 
vices, taxation and legisla- 
tive handicaps and educa- 
tion in the merits of corpo- 
rate fiduciary services. The 
difference is that we have 
come out of the cocoon of 
individualism to new con- 
cepts of the mutual nature 
of our obligations and in- 
terests, and of our place as 
active players rather than 
passive onlookers in the 
arena of political economy. 

Underlying most of the 
discussions was reference 
to the tremendous _in- 


ROBERTSON GRISWOLD 
Trust Division President 


crease in costs of operation, with just 
about the same rate of compensation. 
The trust officer of the ’20s may well be 
envied. The New Era with its Pros- 
perity Boom, and the Depression with 
its New Deal Bloom have nurtured to 
giant proportions and given almost in- 
supportable appetites to those Trust. 
Quintuplets: Tax-returns, Investment- 
analysis, Government-reports, Estate- 
shrinkage, and Legal-changes. 

While internally the change has been 
mainly one of degree, the external prob- 
lems of trusteeship have undergone 
some fairly fundamental developments. 
The mechanics of providing more effi- 
cient and profitable service came in for 
exceptionally able and practical discus- 
sion, with emphasis on the precept 
“Know Thy Costs and the Profits Shall 
Know Thee.” The new element which 
the conference brought into the spot- 
light under the gracious and able lead- 
ership of President Robertson Griswold, 
was the changing charac- 
ter of fiduciary business 
and public concepts of prop- 
erty rights. Merle Selec- 
man, Secretary of the Trust 
Division, is to be congratu- 
lated, together with the 
committee, on presenting a 
program of the finest cali- 
bre and timeliness, and in 
further encouraging that 
frankness and _ courage 
which for years have been 
one of the most impressive 
characteristics of the trust 
fraternity. 

One of the most construc- 
tive and pertinent notes 
sounded at the Conference 
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, was the suggestion of Gilbert T. Steph- 
enson, in his summarization of the 
Costs and Charges situation, that we 
get onto affirmative ground by concen- 
trating our attention on those trust de- 
partments which are profitable, find out 
how and why, and work for the applica- 
tion of their principles and procedures. 
This is especially timely advice in these 
times of over-emphasis and publicity on 
the unprofitable instances of trust work. 
As an example he cited the value of 
the Uniform Principal and Income Act 
to avoid the difficulties and costs of 
amortization. 

Suggesting that if there are any 
faults in the present fee situation they 
are largely due to the splitting of fees 
with co-fiduciaries named by the mak- 
ers of wills for the purpose of cutting 
down the cost to them, he advocated 
establishment of minimum fee sched- 
ules and deplored the failure to adhere 
consistently to those presently in exis- 
tence. He also urged that every trust 
department make a cost analysis of 
each phase of its business. 

Another keynote suggestive of the 
broadening concepts of fiduciary ser- 
vice and fields for development under 
the present trend toward levelling of in- 
comes and estates and democratization 
of business, was contained in the brief 
message by Paul H. Conway, chairman 
of the Committee on Cooperation with 
Trust Officers of the National Associa- 
tion of Life Underwriters. Speaking 
of trust and insurance services in gen- 
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eral, and the Council movement in par- 
ticular, he emphatically recommended 
that our first concern be to qualify for 
the best service to the client and pub- 
lic, and not to think in terms of just 
“doing more business.” Profits, he said, 
have a way of following as inevitable 
results of any service based on sound 
principles and efficient facilities. 

The registration of over 750 of the 
leading trust men from all parts of the 
country set a notable record for atten- 
dance at the sessions, the serious ap- 
plication to business problems being 
remarked as most unusual by the large 
number who came for their first confer- 
ence, including a fine delegation of our 
fellow-Americans from Canada. 

Further proof of the value of such 
conventions came in the form of a de- 
cision by the committee to revive the 
Mid-Continent Trust Conference this 
year, with meetings to be held in Chi- 
cago at a date to be determined later. 
Over 1,000 members and guests at the 
banquet heard Sir Wilmott Lewis, 
American correspondent of the London 
Times, unfold the background of the 
present social struggles and interna- 
tional relations, urging the stabilizing 
effect on world peace of close relations 
of the United States and the British 
Empire, as a nucleus for attracting in- 
ternational unity. “The thing to be 
held in mind in the teeth of all the pes- 
simists”, he said, “is that rapid social 
change is a sign of growth—not of de- 
cay.” 


THE STATE OF OUR TRUST UNION 


Robertson Griswold 


CL CONTINUITY of purpose and a 

uniformity of aims and ideals” 
were cited as as among the invaluable 
results of the business cooperation and 
personal fellowship which, with cumu- 
lative force, have marked the union of 
trust officials particularly since the in- 
auguration of national and regional 
conferences, in the address as Presi- 
dent of the Trust Division with which 
Robertson Griswold, vice president of 
the Maryland Trust Company of Balti- 
more, opened the meetings. 


Referring to the growth of trust 
business, Mr. Griswold cited the in- 
crease of 560% in gross earnings of 
national bank trust departments since 
the first figures were published in 1924, 
and the increase of 475% in number 
and 937% in volume of their trust ac- 
counts in the ten years of 1926-36. 

On the other hand, he remarked, 
“that we are faced with ever increas- 
ing costs of operation is not open to 
argument”, pointing to the greater vol- 
ume of required reports, forms, docu- 
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ments and substantiating records, par- 
ticularly as exemplified by the intricate 
tax systems and numerous rulings and 
decisions. Work with Revenue officials 
by the Association’s sub-committee on 
Taxation was praised in reference to 
maintenance, in the Revenue Act of 
1937, of the $1,000 trust income exemp- 
tion (except for accumulative or discre- 
tionary trusts), and to combination of 
Fiduciary Information Form 1041 with 
Tax return form 1040, and simplifica- 
tion thereof. 

The added expense of investment 
management was commented on by Mr. 
Griswold as having developed into a 
service requiring “an ever-present 
chaperon.” Pointing to the need for 
presenting compelling arguments to 
courts and legislatures for the revision 
of inadequate or out-moded fee bases, 
he urged that all trust institutions “ap- 
ply a uniform cost analysis formula in 
assembling cost figures”, lauding the 
impetus given this movement by Gil- 
bert Stephenson through the Trust Re- 
search Week programs. 


The common trust fund and the Uni- 
form Principal and Income act were al- 
so held up as highly effective means to 
meet the problems arising out of wider 
distribution of wealth, and out of con- 


flicts of interest of life tenant and re- 
mainderman, respectively. 

Expressing gratification with the im- 
provement in public and professional 
relations, Mr. Griswold cited as sub- 
stantiation the increased volume of 
trust business, and the significant state- 
ments recently made by President Van- 
derbilt of the American Bar Associa- 
tion and President Cummings of the 
National Association of Life Under- 
writers, in the January issue of Trust 
Companies. Commending the work of 
the Life Insurance and Trust councils, 
Mr. Griswold also stated: “I commend 
to all trust men who are lawyers the ad- 
visability of joining the American Bar 
Association and affiliating with its new 
Section of Real Property, Probate and 
Trust Law.” 


The Graduate School of Banking, * 
with its department of Trust Research, 
assure the trust business of trained 
leaders in the future, capable of car- 
rying out the letter and spirit of the 
Statement of Principles. “We must 
never cease to shun all attitudes that 
savor of the insular,” Mr. Griswold 
said in closing, but “be alert to keep 
in step with new concepts and to orient 
our practices to meet the challenge of 
changed conditions.” 


STRENGTHENING THE TRUST INSTITUTION 
Dr. Harold Stonier 


E are living in an era of different 
economic and political ideas from 

those prevailing during the period of 
greatest development of trust institu- 
tions, which had their beginnings after 
the theory of Political Economy, in 
which wealth was concentrated in a 
very few hands, had given way to an 
economy regulated more by scientific 
principles and business morals, accord- 
ing to Dr. Stonier, Executive Manager 
of the American Bankers Association. 
As the sharp caste and class lines 
and widespread poverty of all but the 
great landed proprietors disappeared 
under the influence of the industrial 
revolution, the science of economics 
was born. As these ideas came to pre- 
vail, with emphasis on the encourage- 


ment of free business enterprise, plen- 
tiful production and free markets, Dr. 
Stonier related, the rank and file began 
to accumulate property, with the gov- 
ernment assisting independence in pro- 
duction and trade, and protecting sav- 
ings and their transmission. 


Near the close of the World War, he 
stated, a new type of economic thinking 
became prevalent. This he designated 
Proletarian economics, under which 
was ushered in a great tidal wave of 
governmental restrictions on persons, 
business and property; the imposition 
of fiscal and trade controls, high taxes, 
socialization of formerly individual en- 
terprises and subsidies by governmen- 
tal ukase. As the example of this 
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theory carried to its extreme, Dr. Ston- 
ier cited the Russian experiment; as 
its result, the completion of the circle 
back to the first phase of political eco- 
nomy. 

The Proletarian movement, so read- 
ily turned into a stampede in a demo- 
cracy, may, he believes, be turned in 
the right direction by following such 
realistic compromise and adjustment as 
has been made in England where many 
of its aspects have been adopted or 
modified under conservative leadership 
which “rides with the herd” while grad- 
ually leading them around to firmer 
economic ground. “Our ray of hope is 
England”, Dr. Stonier stated, where 
people have confidence in their govern- 
ment’s ability to mesh the good prole- 
tarian ideals with the system of free 
enterprise, which has been found to be 
the most workable and widely success- 
ful. 
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Commenting on the progress and in- 
creasing respect which English trust 
institutions have gained, he suggested 
that this was largely due to its associa- 
tion with banking, in the soundness of 
whose structure the English public had 
such faith. “We must dedicate our-- 
selves to the spirit of compromise and’ 
tolerance”, he remarked, encourage 
sound political and economic leader-- 
ship and take the worker into our con- 
fidence. This latter we can effective-- 
ly do by beginning, with our own em-- 
ployees, a program of informative re- 
ports and forum discussions on the in-- 
stitution and its officers’ responsibili- 
ties. This job, and further self-educa-. 
tion in economics and investment, will 
do much to provide the needed leader-. 
ship as our government shows signs of 
becoming more conservative and busi-- 
ness of becoming more liberal. 


VOTING TRUSTEED STOCKS BY PROXY 
William J. Kieferdorf 


ARNING against an indifferent, 

do-nothing policy as to exercising 
proxies or voting of trustee stock was 
sounded by Mr. Kieferdorf, vice presi- 
dent and senior trust officer of The Bank 
of America N. T. & S. A. of San Fran- 
cisco, who stated that many corporation 
executives attributed their inability to 
raise quorums at their meetings “in no 
small part to this policy of many corp- 
orate fiduciaries.” 

“Where a corporate fiduciary may be 
holding a majority of the shares of the 
outstanding stock of a corporation, it 
has a clear duty to vote such stock in the 
best interests of the beneficiaries of the 
trust,” he declared. “It is my firm con- 
viction,” he said, “that such stock should 
be represented at all regular and special 
meetings in persons, and that the right 
to vote the stock should not be dele- 
gated to a proxy.” 

Mr. Kieferdorf cited a great diversity 
of practice in handling proxies. The 
prevailing hesitancy and doubt, he said, 
“are due chiefly to a general feeling of 
uncertainty as to a fiduciary’s power to 
execute proxies, and to the conflicting 
laws, regulations, statutes and decisions 


of the various states, rather than to a 
desire to avoid the duty of voting such 
stock or of giving proxies. 


“There is a definite need for a uniform: 
safe policy with respect to voting corp- 
orate stock held in trust. If and when 
the uniform trust act, sponsored by the 
Committee on Fiduciary Legislation of 
the Trust Division, is enacted by all 
states without change, then and only 
then will there be a universal rule in 
respect of the power of one holding stock 
in a fiduciary capacity to vote it in per- 
son or by proxy. 


“Danger to the beneficiaries, as well as 
to the corporations, lurks in a lukewarm, 
indifferent, do-nothing policy that con- 
templates no representation of trusteed’ 
stock, except in those case where, be-- 
cause of a controlling interest, the stock 
is voted.” Mr. Kieferdorf offered seven: 
suggestions: 

1. That stock held by corporate fidu- 
ciaries should be voted in every possible: 
instance, regardless of the fact that the: 
number of shares may be relatively with- 
out influence in the affairs of the corp- 
oration; 
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2. That each proposal to be considered 
at stockholders’ meeting should be anal- 
yzed fully and presented to your govern- 
ing committee for its decision as to vot- 
ing in favor of our against the respec- 
tive proposals; this will work no hard- 
ship, nor is it a problem in cases of well- 
known corporations of national scope or 
well-regarded local corporations; 

3. That where the shares held repre- 
sent a substantial minority, a majority 
or a controlling influence in the affairs 
of the corporation, the stock should be 
voted by the corporate fiduciary in per- 
son, by one of its officers, except where 
unwarranted expense of travel would be 
involved, in which case a limited proxy, 
with instructions regarding how the 
stock is to be voted, should be given to 
a specially chosen personal representa- 
tive; 

4. That the giving of a general or un- 
limited proxy, while less desirable than 
the giving of a limited proxy, is not 
fraught with much danger when the 
corporation has a good record for sound, 
honest and efficient management and has 
the complete confidence of its stockhold- 
ers and the public, and when it can safe- 
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ly be presumed that the action to be 
taken will redound to the benefit of the 
trust. The so-called ‘ratification of all 
the acts of the directors and officers,’ and 
‘the transaction of undisclosed business’ 
have now very little real significance— 
they are matters to which any prudent 
man would subscribe under proper con- 
ditions; 

5. That corporate fiduciaries now on 
a ‘non-voting basis in respect of small 
holdings, give further thought to the 
duty and desirability of having trusteed 
stock represented at all meetings; 


6. That adequate provision be made 
for designation of an officer to supervise 
the handling of all proxies, and that an 
adequate proxy record be maintained, 
not only with reference to the voting of 
stock held in trust accounts in which the 
fiduciary has full responsibility, but also 
in co-fiduciary accounts, agencies, cust- 
odianships, safekeeping and other ac- 
counts; 


7. That a uniform policy in reference 
to voting stock in person or by proxy is 
a crying need and must be given instant 
attention. 


SUMMARIZING THE COMMON TRUST PROBLEM 


«c O ASSURE conservative opera- 
tions by insisting that only bona- 
fide trusts shall be participants, and that 
the liquidity of the fund shall be main- 
tained at all times, and that control 
shall be exercised by the trust invest- 
ment committee,” constitutes the general 
purpose of the new Federal Reserve 
Board Regulation governing common 
trust funds, declared Carl W. Fenninger, 
vice president, Provident Trust Com- 
pany, Philadelphia, as leader of the 
symposium on common trust funds. 
“The indiscriminate use of these funds 
is to be discouraged,” Mr. Fenninger 
stated, “and their use is to be encour- 
aged only where proper management can 
be provided. It is not for use as a sell- 
ing medium for trust accounts.” The 
regulation limits certain features of 
operation, he continued, “so as to pre- 
vent these funds from being used be- 
yond a point where trust purposes end 
and speculative or personal uses begin.” 


Mr. Fenninger urged trust men con- 
sidering the establishment of a fund to 
bear these factors in mind: 

“(a) Whether you will have funds for 
legal accounts and separate funds for 
non-legal accounts. 

“(b) The investment power to be pro- 
vided in each case. The regulations per- 
mit broad diversification of investment, 
and within the limit prescribed mort- 
gages, bonds and stocks may be used. 

“(c) The basis on which trusts may 
participate. 

“(d) The method of valuing invest- 
ments. 

“(e) The method of allocating and dis- 
tributing income. 

“(f) The arrangement for admission 
and withdrawal. 

“(g) The adjustment of expenses, 
keeping in mind the restriction as to 
charges by the institution. 

“(h) The method of terminating the 
fund.” 
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Interpreting the Trust Institution 


Public Relations as a Permanent Job 


WILLIAM H. NEAL 


President of the Financial Advertisers Association, and Vice President of the 
Wachovia Bank and Trust Company, Winston-Salem, N. C. 


HAT are we seeking to accomp- 
lish with respect to those things 
directly influenced by public opinion? 

As trust men our first and immediate 
objective is more business and better 
business. A trust department cannot 
long be profitable or serviceable unless 
sustained by a constant inflow of new 
accounts. Fiduciary business does not 
accumulate as a natural by-product of 
banking, but must be continually 
sought and sold. Public opinion has a 
great deal to do with securing new 
business. 

But there is another objective, broad- 
er and even more fundamental than 
new business. If corporate fiduciary 
service is to grow and prosper as a 
business, it must emerge from the 
shadows of public misunderstanding 
and disparagement and operate in the 
sunlight of public approval and appre- 
ciation. So long as the shadows remain 
its motives will be questioned, its use- 
fulness discredited, and its growth re- 
tarded by demagogues and agitators. 

You and I know that trust service 
makes an effective contribution to the 
social and economic well-being of the 
nation. I doubt if that is an accepted 
fact with the public at large. We know 
that while there is no absolute safety, 
yet our trust departments do add a 
large measure of protection to property 
left in our keeping for the benefit of 
those less able to cope with modern in- 
vestment problems. I question the full 
public understanding of that fact. You 
and I are aware of the spirit of unself- 
ish service and devotion to duty which 
characterizes the work of the majority 
of American trust men. I wonder how 
widely that spirit is recognized? 


From address before the Nineteenth Mid-Win- 
ter Trust Conference of the Trust Division, Am- 
erican Bankers Assn. 
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Despite certain admiiied shortcom- 
ings, American trust institutions have 
a remarkable and dramatic story of use- 
fulness and service to tell. That story 
must be told, and a well-planned, well- 
executed program of public relations is 
the method suggested for its telling. 


Creative Art—Not Whitewashing Needed 


There is abroad much misconception 
regarding this widely heralded func- 
tion called public relations. Some 
would pervert its use to serve unworthy 
purpose. In the words of Glenn Gris- 
wold, editor of Business Week, they 
have “an idea that a broken-down 
newspaper man luxuriating on a salary 
of $5,000 a year can conceal all the evils 
in a corporate record and coax hosan- 
nas from the public with the output of 
an agile typewriter.” Such persons 
seek to apply public relations as a 
whitewash to blot out business sins. In 
so doing they deceive only themselves. 
Public relations is a means by which 
the truth is revealed, not concealed. 

Others regard the unfavorable public 
attitude toward business as a temporary 
illness brought on by bad economic 
weather, sure to disappear with the 
lifting of the business clouds. They 
consider public relations as a dose or 
nostrum to relieve the transient pain. 
It is not a temporary medicine, but a 
fundamental system of business hy- 
giene. 

Public relations is something bigger. 
It seeks to turn the full light of public 
inspection upon an institution or a ser- 
vice, on the principle that full knowledge 
of something that serves a useful social 
and economic purpose will win public 
approval and patronage. 

Recently I asked a number of trust 
executives in different sections of the 
country—active members of the trust 
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development division of the Financial 
Advertisers Association—to tell me 
what, in their opinion, constituted the 
major public relations problems now 
confronting the trust companies of 
America. Although differing in details, 
the replies indicated a close similarity 
of fundamental problems. 


First, there is the basic problem of an 
unfavorable public attitude toward all 
financial institutions. Born in the 
depths of the depression when the short- 
comings and misdeeds of some were 
made to appear characteristic of all, 
nourished with carefully staged investi- 
gations, fed with blanket indictments 
prompted by political expediency, it be- 
came a full-grown, deep-rooted prejudice, 
and is still kept alive by those who wish 
to discredit or disparage anything or 
anyone connected with a financial or 
fiduciary institution. Progress has been 
made in overcoming this prejudice in in- 
dividual cases. 

It may not exist in your community or 
my community with respect to you or to 
me as individuals; it may not exist with 
respect to individual institutions; but it 
does exist with regard to the business 
in which we are engaged. If you don’t 
think so, have a few samples of your 
home-town public opinion analyzed by 
someone who knows how to measure and 
test the mass mind. 


I can cite a number of local and na- 
tional surveys that show a very substan- 
tial antagonism toward anything con- 
nected with a bank or trust company, and 
coupled with this attitude is a feeling 
that the government ought to take over 
the whole business. It is not a majority 
opinion in most cases, but it is of the 
more vociferous type and is of sufficient 
strength to constitute a continual threat. 


Let’s Have the Facts 


The second basic problem is the rath- 
er general belief that trust service, par- 
ticularly in its investment function, did 
not meet the test of the depression. 
There are many variations of that feel- 
ing, but I find it does exist, to some ex- 
tent at least, in all communities. 


There is abundant evidence to dispel 
that feeling. Now that the complete 
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record is being written we find that as 
a whole it is one of which to be proud, 
that trust service provided to estates 
and beneficiaries a measure of protec- 
tion not to be found in any other 
agency. Mistakes were made, of course, 
but again we have seen the bad judg- 
ment exercised in a few cases interpret- 
ed as the common practice in all. 


Trust men in many localities have 
indicated that fees for trust service 
were inadequate and must be raised. 
They are concerned about the possible 
public reaction to this necessary adjust- 
ment. The American public does not 
object to paying what is fair and reas- 
onable for something it needs and 
wants, particularly if the value of the 
product or service is demonstrated and 
sufficient evidence is submitted to estab- 
lish the fairness of the price. The pub- 
lic is interested principally in getting 
its money’s worth! 

In all fairness, however, we want to 
be sure that operating efficiency is such 
that costs do not exceed what is proper 
and reasonable in providing adequate 
service. Supported by cost facts, we 
must then have the intestinal fortitude 
to face our customers and prospective 
customers with these facts, and possess 
enough sales ability to make a sale. It 
can be done, and it must be done if the 
schedule of fees is found inadequate 
to assure the maintenance of a high 
quality of trust service. 


The Class-Distinction Fetish 


In the growth and development of 
both banking and trust services we have 
experienced somewhat similar trends, at 
least in one respect. First, our facili- 
ties were used by only a relatively few 
of larger means. Then, in our zeal and 
enthusiasm, we sought to popularize 
banking services with the masses and 
to sell trust services to those of smaller 
means, on the false assumption that 
when volume comes profits must follow. 
Today, trust men are placing greater 
emphasis upon accounts in the higher 
brackets and in many cases are declin- 
ing the smaller, unprofitable business. 


Many trust executives are concerned 
about the effect this reversal of atti- 
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tude may have upon the public mind. 
They caution us not to forget our civic 
and social responsibilities. I think they 
are right, but I submit that our first 
social responsibility is to operate sound, 
profitable institutions. If we fail in 
that, we may find ourselves relieved of 
all responsibilities! 

At the same time, if some system can 
be devised whereby the smaller account 
can be effectively and profitably hand- 
led, it would provide a much needed 
service to those in the middle brackets 
and would also be a splendid contribu- 
tion to good public relations. I quote 
from letters received from two mid- 
West trust men: 


“Trusts have long been associated with 
the very wealthy and I think one of the 
best public relations efforts would be for 
the trust companies of America to devise 
some form of trust for the small man 
which could be operated profitably and 
which would make this man feel that he 
was not being denied the investment ad- 
vice and protection which seem to him 
available now only to the very wealthy.” 

“If we are to continue to get new busi- 
ness in the future we must look to the 
$25,000 and $50,000 trust account. I 
think we are in the twilight zone of 
large fortunes.” 


The answer to the problem may lie in 
the common trust fund. That is not for 
me to say. But from a public relations 
viewpoint, the earnest efforts of trust 
men to find an answer to that problem 
are most commendable. 


Interpretation or Continued Misunder- 
standing? 


There is another problem, arising 
from the association of the word “trust” 
with other enterprises and activities 
that have been the particular objects of 
public and governmental criticism. And 
there are those who think that trust 
companies make a practice of self-deal- 
ing; that profits for the company or its 
officers are made from the sale and 
purchase of trust investments, and that 
there is little difference between a bank 
deposit and a trust fund. 

These are existing public attitudes 
and beliefs with which we must cope. 
It will do no good to shut our eyes to 
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the situation or sit idly by in the hope 
that time and changing conditions may 


provide the solution. As we analyze 
the problems individually, we find un- 
derlying each a common cause or con- 
dition, namely, a basic misunderstand- 
ing of the functions and practices of 
trust companies. There is an appalling 
lack of general knowledge as to princi- 
ples, laws, purposes, limitations and 
motives governing the business of corp- 
orate fiduciaries. 

The solution is, continuous and con- 
sistent factual interpretation. Too long 
the American people have had to depend 
on half-truths, misleading headlines 
and propaganda upon which to form 
their judgments. A basic prejudice 
against financial institutions can only 
be overcome by the continuous recita- 
tion of facts that will prove the public 
usefulness of banks and trust compan- 
ies, facts that will disprove the charges 
that banks are to blame for the coun- 
try’s economic ills, that bankers and 
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trust men create credit and control 
wealth and that they are prompted only 
by selfish motives. 

If there is any feeling that trust ser- 
vice did not meet the tests of the de- 
pression we must find some way to dis- 
prove that charge. On this point a 
Southern trust executive writes: “I 
have found that the answer to this 
problem in my community is to run 
down every criticism I hear, and prove 
the facts in the individual case, which 
usually makes out a good case for the 
trust company.” 


Planning the Program 


The only adequate way to interpret 
the necessary facts is through a con- 
tinuous, comprehensive program of pub- 
lic relations. We are “talking to a par- 
ade, not to an audience.” It must be 
comprehensive, including enough meth- 
ods and media to be effective. 


The program must begin within the 
institution—in our policies, our prac- 
tices and the quality of our service, we 
must be prepared to merit public ap- 
proval. I can suggest no better method 


of self-analysis than to check our meth- 
ods of operation with the “Statement 
of Principles of Trust Institutions.” 
We have thousands of trust officers 
and employees throughout the country 
who each day have many thousands of 
personal contacts with customers and 


the general public. Here is a tremen- 
dous potential force for building good 
public relations. Consciously or uncon- 
sciously, these officers and employees 
are interpreting your institution and 
the institution of trust service to every 
one with whom they come in contact. 


If aloofness, indifference or lack of 
sympathy creep into the relationship, 
then that customer goes out of your 
door disgruntled at your own company 
and sore at trust men generally, ready 
to believe and repeat anything derog- 
atory he hears about trust institutions 
and those who manage them. 


But our program does not stop here. 
We must employ all proper methods 
and media needed to tell our story. 
Through newspaper advertising, direct 
mail, radio and outdoor bulletins; 


through talks to special groups, per-- 
sonal calls and active solicitation, we 
must continually carry on our program 
of interpretation. Each institution will 
have to be its own judge as to how 
broad the program should be and how 
much money should be spent. But be it. 
little or much, the same necessity exists 
for coordinated planning and contin- 
uous promotion. 


A Permanent Job for Management 


I have seen so many good public re- 
lations plans fail for lack of sustained 
effort. If anything lasting or worth- 
while comes out of all this discussion 
it will only be attained by the adoption 
of public relations as a permanent part 
of management. This matter of public 
understanding and confidence is not. 
some garment we can put on at will. 
If we don’t have public confidence when 
we need it most, it’s usually too late to 
get it. 

The fact that banks and trust com- 
panies experienced a bad press during 
the troublesome depression years was 
not altogether the fault of the news- 
papers. We blamed the press for dis- 
tortion and sensationalism, but too 
often when reporters tried to get both 
sides of the story they found the door 
at the bank closed to them. Through 
reticence or downright indifference: 
bankers and trust men often refused to 
give out any information, leaving the 
reporters to their own devices in pre- 
senting the news. 

We can never violate confidential re- 
lationships but we cannot escape the- 
fact that all financial institutions are. 
engaged in a business in which the 
public has a vital concern and about 
which is has a right to be reasonably 
well informed. Better relations with 
the press plus a definite plan for pre- 
senting constructive news will go a 
long way toward improving public opin- 
ion regarding banking and trust busi- 
ness. 


Agencies for Supplying Material 


No longer can the trust officer excuse 
inaction on the grounds: that he does 
not know what to do nor how to pro- 
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ceed. For more than twenty years, the 
Financial Advertisers Association has 
directed its attention to the develop- 
ment of public relations methods and 
technique, and is assisting hundreds of 
member banks and trust companies in 
every section of the country to promote 
better public relations. 

The American Bankers Association, 
through its various divisions and com- 
mittees, and through its advertising 
department, is prepared to render able 
assistance. For years, the Trust Divi- 
sion of the A. B. A. has been suggesting 
ways and means of bringing about a 
better public understanding of trust 
service. One of the first acts of Presi- 
dent Orval W. Adams was to appoint 
a Public Relations Council for the pur- 
pose of coordinating all of the Associa- 
tion’s activities under this heading and 
making them more effective. 

These agencies can suggest ways and 
means, but the initiative and the promo- 
tion rests with individual institutions 
located in thousands of communities 
in every section of the land. 

It is frequently suggested that the 
Financial Advertisers Association, the 
American Bankers Association, or the 
Trust Division should promote a gigan- 
tic national advertising campaign as a 
means of correcting the current public 
attitude. However, conditions vary so 


widely in different sections of the coun- 
try and problems are so different that 
it has been impossible to devise any 
sort of practical national advertising 
campaign for banks or trust companies. 
Let us remember that public opinion 
today is not formed in the financial 
centers but at the cross-roads. Any 
campaign emanating from the larger 
financial or business centers is at once 
discredited. It appears, therefore, that 
the best assistance any association can 
give is to supply plans and perhaps 
some of the material, and rely upon 
each individual institution to carry on 
the campaign back home. 

I believe we are justified in assuming 
that a sane and constructive public 
attitude toward business and finance 
can be created. But not so long as 
business men, bankers and trust execu- 
tives remain inarticulate; not so long 
as we take the accusations lying down; 
not so long as the charges of the dem- 
agogue and the political propagandist 
go unanswered. We have in corporate 
fiduciary service a thing of broad so- 
cial and economic usefulness, we have 
a creditable record of performance, and 
I am convinced we have a public that 
is willing to listen to our story. May 
we, as trust men of America, accept the 
challenge and tell our story, effectively 
and continuously. 
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Quality In New Trust Business 


Avoiding Difficulties and Losses by Precautions in Acceptance 


RICHARD S. CRAMPTON 
Assistant Secretary, Girard Trust Company, Philadelphia 


N the halcyon years of the 1920’s, 
when trust institutions first under- 
took to adapt to their own purposes the 
merchandising methods which had been 
used in other lines of commerce, a pri- 
mary objective was the attainment of a 
large volume of business. What, if 
anything, the business might be worth to 
the institution after it was acquired was 
often overlooked. Virtually any trust 
instrument, drawn by any lawyer, was 
regarded as acceptable. Nor were the 
costs and complications inherent in cer- 
tain types of assets seriously weighed. 
In recent years the importance of selec- 
tivity in solicitation and care in accep- 
tance has been greatly accentuated. 
Efforts should be made at the outset 
to forestall future liability, which is al- 
ways a potential danger where the in- 
strument contains loosely-drawn or am- 
biguous provisions and where the assets 
are particularly hazardous. Before an 
account is accepted there should be rea- 
sonable assurance that the fees to be re- 
ceived will be adequate, and care should 
be exercised to keep at a minimum need- 
less expenses in administration, such as 
those arising out of the necessity of go- 
ing to court to construe doubtful clauses. 
Trust institutions today have a se- 
rious public relations problem. The 
growth of any business depends upon 
satisfied customers. Needless friction 
with beneficiaries, with the resulting loss 
of good will, is a liability to be avoided. 
Hence every effort should be made to 
iron out in advance those provisions of 
proposed trust instruments which have 
been found to be fertile sources of dis- 
cord, as well as to decline tasks which the 
trust officer knows cannot satisfy any- 
one. The courts are inclined to frown 
upon resignation, and once a trust is on 
the books the fiduciary ordinarily must 
live with it and be accountable for it to 
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the courts, possibly for one or more gen- 
erations. 


Qualitative Analysis 


New business is the lifeblood of any 
organization. But in the trust business 
the rule should be quality rather than 
quantity. All of us have had enough 
troubles as the result of haphazard ac- 
ceptance of new accounts in the past. 

A clear objective is vitally important. 
It involves three phases: (1) reasonable 
efforts to select those prospective cus- 
tomers whose business will be mutually 
profitable and satisfactory to the trust 
institution and to the customer, (2) a 
thorough understanding of fundamental 
issues as to what proposed business 
should be declined, and (3) recognition 
of the fact that careful study and plan- 
ning before acceptance, in cooperation 
with prospective customers and their at- 
torneys, can contribute heavily to profits, 
to protection against unreasonable liabil- 
ity, to more efficient administration, and 
to happier relations with the beneficia- 
ries. A trust may appear simple enough 
in its immediate administration, yet con- 
tain complications which the experienced 
trust officer can detect as he visualizes 
the account in operation many years in 
the future. 

It may be helpful to review briefly the 
main features which are taken into con- 
sideration by trust institutions in an- 
alyzing a proposed account before ac- 
ceptance, and to point out some of the 
warning signals and problems. In gen- 
eral they may be divided into these dif- 
ferent aspects: 

(1) The basis of compensation; 

(2) Size of the account; 

(3) Nature of the assets; 

(4) Provisions of the trust instrument; 

(5) The parties in interest; 

(6) Propriety of the general purpose; 

(7) Qualifications of the fiduciary, and 

(8) Any collateral factors which may be 

involved. 
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Proper Remuneration 


Like other business organizations, cor- 
porate fiduciaries have shareholders to 
consider. Assurance that the corporate 
fiduciary will have reasonable profits is 
also desirable from the viewpoint of the 
customer, for without profits the quality 
of the service cannot long be maintained. 

Many trust institutions have arrived 
through experience at standard fee 
schedules which can be regarded as ade- 
quate minimum compensation for the 
average normally-constituted account. 
However, most institutions still have far 
to go in this direction. The rates al- 
lowed by statute and by the courts have 
not kept pace with the increased costs of 
operation. Often they barely cover the 
cost of handling only the most simple 
types of business. They are far from 
being adequate to allow for the profit- 
able handling of small or involved busi- 
ness. Once a minimum fee schedule has 
been adopted, it should be regarded as 
the Law of the Medes and the Persians. 
The individual who obtains a reduced 
rate loses respect for the institution and 
for the service he is getting. And he is 
never satisfied, he always thinks that 
someone else might have been able to get 
a better rate. 

No blanket fee Schedule, however, can 
ever be accurate enough to take into ac- 
count the many variations in quality and 
quantity of service required by accounts 
of unusual or exceptionally difficult char- 
acter. And unfortunately the minimum 
fee schedule, once set, often becomes the 
maximum. 

Institutions which have applied their 
cost analysis figures to proposed new 
business have found that prospective 
trustors are favorably impressed with a 
trust department which is able to show 
an intelligent basis for making its 
charges, rather than merely quoting a 
standard fee and saying that it is the 
standard fee of the trust institutions in 
the community. 


Flexibility in Fees 


Occasionally you will be offered con- 
tractual accounts of such unusual char- 
acter that no analysis in advance could 
reflect all the duties required. In such 
cases, rather than attempting at the out- 


set to guess at a fee which would be 
likely to result in a loss, it is advisable 
to insist that the account be placed “on 
trial” for a period of a year or two, pay- 
ing an ample fee in the meanwhile, with 
the understanding that the fee will be 
subject to revision after that time. 


As a matter of principle, a rate which 
can be adjusted from time to time to 
meet changing conditions is highly de- 
sirable. Where could you find a manu- 
facturer or producer who would agree 
to deliver a bill of goods, let us say a 
million pounds of copper, at a price set 
today, say 94% cents a pound, in 1975? 
Most prospective trustors can be shown 
the justice of the trustee’s position and 
will appreciate that the rate should be 
flexible, rather than being definitely 
fixed to operate many years in the future. 
Some institutions have met this problem 
by assuring prospective trustors that the 
fees charged will always be in line with 
those recommended by the Trust Divi- 
sion of the American Bankers Associa- 
tion. In jurisdictions where the fees 
fixed by statute or by rules of court are 
inadequate, the only salvation as a prac- 
tical matter may be for the institution 
to insist that fees adequate to give rea- 
sonable assurance of profitable opera- 
tion through changing conditions in the 
future, be written into the instrument 
or covered by an outside agreement. 

Many fee schedules I have seen pro- 
vide for a division of commission with 
the co-fiduciary. Yet in ninety-nine cases 
out of a hundred the co-fiduciary not only 
hampers the work of the trust institu- 
tion but increases it. Do you know of 
any lawyer who would reduce his fee be- 
cause the wife of the defendant sits at 
the counsel table with him, or any sur- 
geon who would agree to a reduction in 
his charge if the husband of the afflicted 
person were to be with him at the oper- 
ating table? Yet isn’t this precisely 
what we are doing? I am not saying 
that we ought to try to eliminate co-fidu- 
ciaries, because they frequently have 
their place, but we should not have our 
fee schedules baited with a reduction 
in fee if a co-fiduciary is appointed. 

As the courts usually take the posi- 
tion that the individual co-fiduciary is 
entitled to a share of the normal com- 
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pensation, we must adopt some means of 
effecting a satisfactory fee arrangement 


in advance. There appear to be two 
ways of doing this: (1) insisting upon a 
contract or provision in the will, which 
of course is the only possible solution 
where inadequate fees are fixed by stat- 
ute, and (2) when advised of an appoint- 
ment of which you had no previous 
knowledge, establish it at that time that 
you cannot qualify until the matter of 
commissions has been settled to mutual 
satisfaction. You are going to be faced 
with this problem sooner or later and 
you might better have it done once and 
for all at the outset. 


Size of Account 

Remember too that estates on your 
books have a way of breaking down into 
smaller units by partial distributions of 
principal, and by divisions into a num- 
ber of trusts upon the death of the pri- 
mary beneficiary. Where you previous- 
ly had one large trust, you may well have 
eight, with eight life tenants, eight 
monthly remittances and statements, and 
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eight fiduciary returns to file for income 
tax. You should not be beguiled into a 
feeling of safety merely because there 
are a lot of dollars involved. 


A problem with which every trust in- 
stitution is confronted is the small trust 
or agency account. We feel that the best 
way of handling these is by the establish- 
ment of a minimum annual fee. This is 
a tactful way of advising people that you 
do not handle accounts that are too small. 
A review of your, small accounts may 
show that you could possibly reduce the 
work you are performing on them by de- 
creasing the number of remittances, 
statements and lists of assets that you 
are furnishing. As time goes on, it is 
possible that the common trust fund may 
solve many of our small account difficul- 
ties. You may have, as nearly all insti- 
tutions do, too large a number of small 
funds for the perpetual care of cemetery 
lots or placing flowers on graves. Wher- 
ever possible these should be referred to 
cemetery associations organized for that 
purpose. 
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Types of Assets 


Many of our troubles can be eliminated 
if careful study is given in advance to 
the assets to be placed in our hands. 
Highly speculative, dubious and obscure 
items, as you know, involve far more ex- 
pense in analysis and supervision than 
conservative, well-known investments. 
Moreover, you will be more subject to 
criticism for the handling of such items 
than for conservative trust investments. 


Of course, it is much more costly to 
handle defaulted bonds which may in- 
volve deposit with reorganization com- 
mittees and other duties, than if the se- 
curities were sound, yet you have little 
chance of receiving a normal fee. Even 
in an agency account where there is no 
investment responsibility at_all, these as- 
sets cause a great deal of labor, and a 
special fee should be charged for such 
labor. 

Every now and then you are confront- 
ed with a situation where there is an 
abnormal amount of diversification for 
the size of the account. One list pre- 
sented to us, for example, contained 138 
separate issues of stocks and bonds, to- 
We do not like 


talling around $40,000. 
to decline an account if it is possible in 


any satisfactory way to accept it. We 
told the prospective customer we couldn’t 
accept it as it was, but that we would be 
willing to “clean house” for him for a 
special fee and then accept the rear- 
ranged portfolio. . 


In. connection with this matter of 
“cleaning house” at the outset, we might 
well learn from our friends the profes- 
sional investment counsellors. Their 
practice is to confine the portfolios they 
accept to the securities on their approved 
list. They recognize the vast difficulty 
and expense of analyzing and keeping 
track of the thousands of different issues 
available, many of which are little known 
and of small merit. When we act as 
executor we must accept what the man 
owned, but where the owner is living we 
should limit our troubles. 

We have all learned a painful lesson 
about the.expense and complications of 
handling real estate and mortgage as- 
sets. The necessity for an inspectior of 
the properties and the status of the mort- 


gages prior to the acceptance of them in 
a trust or agency account is well recog- 
nized, and it will be found in many cases 
that a special fee over and above the 
customary one will have to be collected 
in order to operate the account on a 
profitable basis. 


At times, perhaps infrequently, your 
institution is called upon to qualify as 
executor and trustee of an estate in 
which there is a sole proprietorship or a 
controlling interest in a close corpora- 
tion or.partnership. When we are con- 
sulted during the lifetime of the testa- 
tor we try whenever possible to have the 
matter handled through a business in- 
surance arrangement, and in any event 
We are given the broadest possible 
powers to continue to operate or to sell. 
If you are required to take an active 
part in the supervision of a good busi- 
ness you should have special remunera- 
tion. 


Propriety of the Trust Instrument 


In some happy millenium we may hope 
to find that all trust instruments are 
perfect—but that day is not in sight. 
Whenever possible we try, of course, to 
have a testator submit to us for inspec- 
tion the will under which we are to act. 
Many potential hazards and expensive 
complications resulting from insufficien- 
cies of trust instruments can be elimin- 
ated by stopping them at the source. Ef- 
forts to make sure that all provisions of 
the instrument are clear and specific, 
that the various contingencies are cov- 
ered, and that broad administrative and 
investment powers are included will be 
well repaid. In reviewing the distribu- 
tion provisions there is a clear responsi- 
bility to determine whether the pro- 
posed plan best fulfils the actual needs 
of the beneficiaries. 


A factor which I am sure you consider 
in appraising the desirability of a pro- 
posed trust account is the character, dis- 
position and ability of the individuals 
with whom your institution will be called 
upon to deal. Obviously any association 
with persons of questionable reputations 
or integrity should be avoided. If the 
parties in interest are persons of intelli- 
gence and fairness they will usually con- 
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tribute to the satisfactory administra- 
tion of the trust, even if difficulties are 
involved. But if they are unreasonable 
they are likely to hamper the fiduciary 
at every. step, and by requiring much 
more than a normal amount of time, may 
render an otherwise satisfactory trust 
highly unprofitable. 


What I have called propriety of the 
purpose of a proposed account involves 
the question of whether trust service is 
needed, as well as whether the purpose is 
in line with public policy and sound trust 
policies. 


If there is no real justification for a 
trust account, both the trust institution 
and the beneficiaries are far better off 


without it. It can only result in dis- 
cord and trouble. Another test is 
whether it is reasonably possible for the 
purposes to be accomplished with satis- 
faction to all concerned. Occasionally 
the institution is approached by an in- 
vestor who requests a living trust, but 
actually has in mind an active trading 
account in the hands of the fiduciary. 
Both he and the institution would be 


- BRANCHES IN PRINCIPAL CITIES 


better served by a brokerage account. 
Small amounts of life insurance are of- 
ten more advantageously placed on op- 
tional settlements than in trust. 

It is advisable, of course, to avoid 
trusts created by individuals attempting 
to defraud or delay creditors. Likewise, 
efforts to eliminate the statutory or nat- 
ural rights of a surviving spouse or chil- 
dren must be regarded as a danger sig- 
nal. How far the trust institution should 
go in attempting to define the precise 
line between legitimate tax avoidance 
and improper tax evasion in considering 
a proposed account is a problem which 
would confound the wisdom of Solomon. 
Certainly any proposed transfers which 
go beyond either the letter or the spirit 
of the law should be discouraged. An 
irrevocable trust should be created only 
when there is a genuine need for the 
existence of the trust other than the 
mere possibility of tax avoidance. 


Qualification of the Fiduciary 


In some situations the trust institu- 
tion itself may not be fully qualified to 
handle the particular transactions de- 
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sired, either by reason of lack of expe- 
rience in the duties it may be called upon 
to perform, inability to act in a parti- 
cular jurisdiction, or because of its ob- 
ligation to trust accounts already ac- 
cepted. Possible conflicting interests as 
a result of being a substantial creditor 
of a prospective trustor must also be 
kept in mind. In all of such cases we 
should have no hesitation in referring 
the prospective customer to a fiduciary 
more satisfactorily equipped or situated. 

Certain types of trust business call 
for special precautions. Among these 
are successor and succeeding trustee- 
ships, accounts as agent for fiduciaries, 
out-of-state trust business, and irrevoc- 
able life insurance trusts, whether fund- 
ed or unfunded. 

We all recognize that as quasi-public 
institutions we have certain social re- 
sponsibilities. However the trust insti- 
tution is under no obligation to accept 
business at a loss. There will always be 
exceptions to the rule, and for collateral 
reasons it will occasionally be found 
necessary to accept accounts that other- 
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wise would be unsatisfactory. Unfor- 
tunately the tendency of trust men in the 
past was to call every case an exception. 

The handling of the preliminary ar- 
rangements of proposed accounts with 
trustors and their attorneys should be 
definitely centralized within the trust in- 
stitution so that a uniform policy may be 
followed and the experience of those who 
have specialized in this type of work may 
be utilized most effectively. 

The personal attitude of the trust of- 
ficer at the point of acceptance or re- 
fusal of a proposed account can affect the 
public relations of the institution for bet- 
ter or for worse. If an account must 
be declined, the prospective customer is 
entitled to some sort of reasonable ex- 
planation. If he feels that a sincere ef- 
fort is being made to understand his 
problem he will leave with a friendly 
instead of a disgruntled attitude. 

In the years ahead, while all of us con- 
tinue to fulfil our obligations to cus- 
tomers by rendering a _ constantly 
strengthened service and keeping abreast 
of the times, let us not forget the les- 
sons of our recent experience. Let us 
not regard lightly our responsibility to 
measure each account offered in the light 
of established standards, both from our 
own viewpoint and from that of the cus- 
tomer. There is one time above all oth- 
ers when an effective and clear-cut de- 
termination of these matters can be 
made. That time is before you accept 
an account, rather than afterwards. 


Washington, D. C.—The Federal Reserve 
Board of Governors practically completed 
its slate of appointments for 1938 with the 
following: J. H. Merritt, of McKinney. 
Texas, chairman of the Federal Reserve 
Bank of Dallas. He succeeds Col. C. C. 
Walsh. Three deputy chairman were ap- 
pointed: H. S. Dennison, Framingham, 
Mass.. of the Boston Bank, first district; 
T. B. McCabe, Chester Pa., Philadelphia, 
third district and Owen D. Young, New 
York, second district. 


SS 


Fire your gun, then get ready to fire 
again, instead of taking the time talking 
about the first shot. 


Job E. Hedges 





















Uniform Trust Legislation 


The Best Method of Securing Efficient Legal Administration 
PALMER HUTCHESON, ESQ. 


T IS an ancient maxim of the law that, 

as between two innocent parties, “He 
who trusts most, loses most.” It is, I 
understand, the purpose of your Associa- 
tion to establish, by an honest and effi- 
cient administration of trusts committed 
to your care, a new maxim to the effect 
that “He who trusts most, gains most.” 
Very properly you will not object if the 
gain is mutual to the “trustor” and the 
“trustee.” 

The best method of bringing about the 
desired result is through uniform stand- 
ards and rules of action, and this, I be- 
lieve, can only come from the adoption of 
uniform laws. 

Uniformity has, of course, been pro- 
moted by the American Law Institute 
through its Restatements of the Law. 
As a member of the Institute, I believe 
that I have seen enough of its work to 
say that it has been of great value in all 
of the fields of law which it has under- 
taken to cover. 

The Restatement of Trusts fills a great 
need by clarifying, and to an extent codi- 
fying, the general law on the subject. 
However, to the extent that it represents 
a code, there is no sovereign to enforce 
it; and to the extent that it has been 
used to clarify the law it has brought to 
light many of the inconsistent and obso- 
lete rules which require legislative recti- 
fication. 


Two Major Code Proposals 


Outstanding in importance at present 
among the proposed uniform state laws 
is the “Uniform Trusts Act,” approved 
by the National Conference of Commis- 
sioners of Uniform State Laws in Sep- 
tember, 1937, and recommended for en- 
actment in all of the states. In its early 
stages it was designed to enable a settlor 
of a trust to give a trustee “full statu- 


From address before the Nineteenth Mid-Winter 
Trust Conference, Trust Division, A. B. A. 


Of Baker, Botts, Andrews & Wharton, Houston, Texas 
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tory powers” without defining them in 
the trust instrument. 

In 1935 the committee report present- 
ed with modifications the same Uniform 
Trustees’ Accounting Act and Uniform 
Trusts Act which were presented in 1933, 
but added comments on suggested pro- 
visions for a Uniform Trust Companies 
Act and also for legislation dealing with 
the administration of Common Trust 
Funds. While no provision relating to 
common trust funds or to a common in- . 
vestment fund is contained in the final 
draft of the Act, I understand that a 
proposed section dealing therewith was 
omitted because of the anticipated issu- 
ance by the Federal Reserve Board of 
the New Common Trust Funds Regula- 
tions. 

I cannot refrain from expressing the 
view that the Uniform Trusts Act should 
be amended so as to expressly provide 
for the general use of the common trust 
fund device, under provisions similar to 
those set forth in the regulations; which, 
of course, now only apply to banks in 
states which have laws expressly author- 


izing trustees to make investments in 
such funds. 


Liberalizations and Conflicting Definitions 


The prefatory note to the final draft 
of the Uniform Trusts Act is very en- 
lightening. It sets forth the objects of 
the Act in the following order: First—to 
change obsolete or unjust rules; Second 
—to clarify and tighten ‘loyalty rules’, 
pertaining to the relationship between 
the trustee and the other parties inter- 
ested in the trust, and Third—to relax 
certain trust rules to facilitate conven- 
ience of administration, in the light of 
practical experience. 

In the final draft there have been 
adopted many of the ideas suggested by 
the American Bankers’ Association Com- 
mittee on Fiduciary Legislation. One 
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of the most important of these changes 
was, I understand, removal of any re- 
striction against the right of the trustee 
of one trust to buy or sell property from 
or to itself, as trustee of another trust, 
when such right is expressly conferred 
by the trust instrument. 


Another liberalization of the Act is 
one that was urged by Mr. Richard 
Stockton in his article in the Trust Bulle- 
tin of April, 1936, on Proposed Uniform 
Trust Legislation. The Act as then 
drafted provided that a corporate trustee 
could not deposit trust funds with itself. 
This position has been reversed and sec- 
tion 4 of the final draft of the Act ex- 
pressly authorized such action under 
proper restrictions therein set out. 

It is interesting to compare some of 
the provisions of the new Act with re- 
lated sections of the American Law In- 
stitute’s Restatement of Trusts. For in- 
stance on the above question the Restate- 
ment under Section 170 entitled “Duty 
of Loyalty” says (at page 438) that such 
deposits can only be made when express- 
ly authorized by the trust instrument or 
by statute. 

Section 16 of the Uniform Trusts Act 
deals with an “Unenforceable oral trust 
created by Deed” and provides that if 
the grantee of real estate invokes the 
statute against performing the intended 
trust, he shall be under a duty to re- 
convey the property to the settlor. The 
American Law Institute’s Restatement 
of Trusts provides in sections 44 and 45 
that under certain circumstances the 
grantee in such a conveyance shall hold 
the property upon a constructive trust 
for the third party beneficiary or upon 
a resulting trust for the original settlor, 
as the case may be. 


Choosing Between Two Rules 


A review of the Restatement of Trusts 
written by Mr. Harrison Tweed, a distin- 
guished lawyer, points out the difficulty 
confronted by the American Law Insti- 
tute when it is required to decide be- 
tween two well supported but conflicting 
rules. He calls attention to the adoption, 


in the Restatement, of the so-called Penn- 
sylvania rule, regarding apportionment 
of stock dividends between life tenants 
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and remaindermen, instead of the Mass- 
achusetts rule. Another reviewer, from 
Massachysetts, comments on the above 
subject as follows: “It seems rather 
strange that the Institute should have 
elected to put forward in section 236(b) 
a rule rejected by the Commissioners on 
Uniform State Laws in framing the Uni- 
form Principal and Income Act.” 


The address of Dean Clark of the Yale 
School of Law before the Trust Confer- 
ence in 1930 explained in a most inter- 
esting manner the reason that prompted 
the framers of the Uniform Principal 
and Income Act to adopt the so-called 
Massachusetts rule. In the prefatory 
note to that Act the Commissioners said: 


“When the first draft of the act was 
presented, the Conference voted to fol- 
low the so-called Massachusetts rule of 
awarding cash dividends on corporate 
stock to income and share dividends to 
principal, thereby rejecting the Pennsyl- 
vania rule, or one of the several varia- 
tions of it, requiring some apportionment 
between the two funds. Experience has 
shown that, however praiseworthy the 
intent, the latter rule is unworkable, 
since neither trustee nor court has the 
means to value the corporate assets in 
such way as to secure the fair adjust- 
ment aimed at. Consequently the ma- 
jority of the large commercial states 
have already favored the former and 
more convenient rule, which is stated in 
section five below.” 


The Uniform Principal and Income 
Act, already adopted with slight varia- 
tions in Oregon, North Carolina, Vir- 
ginia and Florida, has been proposed for 
adoption in a number of other states and 
is apparently receiving favorable con- 
sideration. 

Another reviewer of the Institute’s 
Restatement of Trusts, an official of the 
Federal Government in Washington, 
D. C., said: “The case law is notoriously 
conflicting and inadequate, and uniform 
legislation, like the Uniform Principal 
and Income Act, providing definite rules 
based largely on convenience of adminis- 
tration is the best way out.” This per- 
haps is an admission that even the repre- 
sentatives of the national government 
recognize the desirability of Uniform 
State Laws, regardless of what may be 
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their views on state rights. The surest 
defense against national encroachment 
on state rights is not only to clarify, 
but also to make largely uniform, the 
rights we desire to preserve. 

One cf the quoted reviewers consider- 
ing the Restatements of the American 
Law Institute says: “Any expectation 
that a parol evidence rule will prevent 
the final Restatements from being varied 
is not likely to be realized. Further- 
more, for analysis of cases, we already 
have Professor Bogert’s treatise and 
look forward to one by Professor Scott.” 
Since even the lawyers can understand 
Professor Scott’s language, I am sure 
that the bankers can. 


Difference Between the Institute and the 
Commissioners 


The essential difference between the 
work of the Institute and the work of 
the Commissioners on Uniform State 
Laws may be reflected by quotations from 
a review by Professor Bryant Smith of 
the University of Texas Law School. 
After discussing the merits and demerits 
of the Restatement of Trusts, he says: 


“But if the work at times may seem 
to be guided by no consistent principles, 
the record of the United States Supreme 
Court, whose decisions are also group 
decisions, will save the Institute from 
embarrassment in this regard. Incon- 
sistency with one principle may mean 
fidelity to another, and more valuable 
sometimes than consistency is the judg- 
ment of wise men on where to be incon- 
sistent. On a legal institution of as mul- 
tiple uses and as ancient and varied 
lineage as Trusts, perhaps the Restate- 
ment is more useful, rather than less, 
for the inconsistencies in its execution. 
At any rate this reviewer has already 
found it quite helpful, especially in its 
comments and illustrations, and he be- 
lieves that others who use it will have a 
like experience. *** 

“Any treatment whose propositions 
depend upon the agreement of a group, 
whether with unanimity or by majority, 
is doomed in advance to more inconsis- 
tencies than would characterize the 
work of any one of the number.” 


This last statement applies particu- 
larly to an effort to restate the law, rath- 
er than to remake the law or to make the 
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law uniform. In the instance of a Re- 
statement of Law, the effort leads to 
composing divergent views as to what is 
the weight of reasoned authority, where- | 
as in the instance of a proposed Uniform — 
Law, the effort is to select the most prac- 
tical rule, to be adopted by statute. 


Even conceding that a single author 
might more consistently set forth the 
rules which are best supported by reas- 
oned authority, it seems inevitable that a 
meeting of the minds of a group is best 


calculated to determine the rules that 
should be crystallized by statute and 
made uniform if possible. 


The Legislative Gantlet 


But a meeting of the minds is not al- 
ways easy to bring about. This unfor- 
tunately applies not only to lawyers 
working as members of Bar Association 
committees, but also to bankers; and may 
I add, with emphasis, to legislators. 
First, the germ of the law must be creat- 
ed in some fertile mind, which has 
“mental measles,” sufficient to make it 
spread to the minds of others. Second, 
it must submit to the cross-fire of com- 
mittees and subcommittees of all kinds 
before it takes on the shape of uniform- 
ity. Third, it must be approved by the 
Commissioners on Uniform State Laws 
and by them recommended for inclusion 
as a part of the legislative family of each 
state of the Union. Fourth, it must be 
reborn in each state where it is proposed 
so as to receive the approval of the State 
Bar Association and other interested 
“relatives and friends,” for enactment by 
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the legislature. Fifth, and finally, if 
ever, it must pass the State Legislature. 

If such a law comes out of that fire 
at all, it may have had its face lifted to 
the extent of being unrecognizable, or 
its appendix or other more vital internal 
organs removed so as to be unenforceable. 
Surely an indelible stamp of identifica- 
tion should be affixed to every uniform 
state law that must run the above gantlet. 


When Interests Cross State Lines 


On the subject of the general desir- 
ability of uniform trust legislation, one 
banker has given as a reason in favor of 
such laws the diversity of investment 
brought about by modern conditions. A 
party living in one state may own prop- 
erty in many states. If a trustee re- 
ceives the estate for administration he 
has to deal with the authorities in sev- 
eral states, each of which may have dif- 
ferent laws. Likewise, a property or 
business which in earlier days an in- 
dividual would have ordinarily owned or 
controlled is now frequently held by 
many scattered owners in many states, 
thus invoking rights to be exercised un- 
der many different laws. 

Again, disputes as to the domicile of 
an owner may arise, since an individual 
now frequently has his family residence 
in one state, and his place or places of 
business in one or more other states. 
The problem of conflicting claims of 
states to inheritance taxes on the estate 
of a decedent is in itself tremendous un- 
der these circumstances. The remedy 
may not be in uniformity of inheritance 
tax laws so much as in reciprocity be- 
tween the states, but the underlying prin- 
ciple is similar. 

It is interesting to note that at the 
meeting of the Commissioners on Uni- 
form State Laws at Chicago in 1925, 
President Coolidge appealed to the Com- 
missioners to cooperate in bringing about 
a gradual retirement of the federal gov- 
ernment from the field of inheritance 
taxation, and to seek to bring about the 
cooperation of the several states in the 
enactment of laws that will eliminate 
double taxation and the practical confis- 
cation of estates. 
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It has been said that under the exist- 
ing necessity of providing for estate and 
inheritance taxes, a taxpayer cannot af- 
ford to die except in a “bull market.” 
This fact should promote longevity if 
Wall Street continues its present trend. 
Andrew Carnegie said: “To die rich is 
to die in disgrace’; but it seems that 
the government and Wall Street have 
entered into a combination to save us all 
from the chance of any such disgrace. 

In addressing the Trust Section of the 
Texas Bankers Association a number of 
years ago, I mentioned the fact that we 
find no constitutional provisions as to 
succession taxes because no provision 
similar to the Sixteenth Amendment is 
needed to make such taxes valid. Appar- 
ently, it is easier to tax the dead than 
the living, the dead having no constitu- 
tional right to be preserved. 


Uniform Fiduciaries Act 


I have not made mention of the Uni- 
form Fiduciary Act, which was approved 
by the National Conference of Commis- 
sioners on Uniform State Laws in 1922 
and which has been adopted in fifteen 
states of the Union and the District of 
Columbia. While that Act only concerns 
liabilities of parties dealing with a fidu- 
ciary, and questions relating to notice 
to such third party of the breach of a 
fiduciary obligation, the general purpose 
of the Act is to establish uniform and 
definite rules in this respect so as to 
facilitate the performance by fiduciaries 
of their obligations. For instance, pro- 
vision is made that a party dealing in 
good faith with a fiduciary is not requir- 
ed to see that the proceeds of any sums 
he pays to the fiduciary are properly 
applied. Four classes of persons are 
affected by the Act: 


1. Persons paying money or transferring 
other property to fiduciaries. 

2. Corporations whose securities are reg- 
istered in the name of fiduciaries, 

3. Persons receiving negotiable instru- 
ments. 

4. Depositories of fiduciary funds. 


The latter classification is, of course, 
of particular interest to your group, and 
the treatment thereof would appear to 
be helpful in that the Act relieves the 
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bank of the responsibility of determin- 
ing whether the fiduciary is making a 
proper withdrawal of funds deposited in 
his name as trustee or otherwise. 


Accounting and Spendthrift Trusts Acts 


I understand that there exist various 
points of view about the Uniform Trus- 
tees Accounting Act. An article written 
by Professor Bogert which appeared in 
the Cornell Law Quarterly of June 1936 
is a splendid presentation of the points 
at issue with relation to this Act. This 
article came near to convincing me of 
the desirability of some act of this na- 
ture, though I realize the objections en- 
tertained by many of your group who 
have given much thought to the matter. 

Mr. Bogert, as Chairman of the Trust 
Division of the Section of the American 
Bar Association on Real Property, Pro- 
bate and Trust Law, appointed a sub- 
committee to cooperate with the Nation- 
al Conference on Uniform State Laws 
(of which organization he was formerly 
Secretary), and apparently one of the 
duties of the committee is to comment 
on and criticize proposed uniform state 
laws dealing with trusts. 

I understand there is a division of 
viewpoint about the desirability of the 
proposed Uniform Spendthrift Trusts 
Act at this time. Perhaps many of us 
feel that an individual “spendthrift” is 
only an imaginary evil in these days of 
governmental monopoly of the art of dis- 
bursement. The government gets our 
money from us even ahead of the bank- 
ers. In any event, however, it might be 
assumed that the right to be an individ- 
ual spendthrift has not been irrevocably 
lost and, therefore, in the case of irre- 
vocable trusts a spendthrift trust clause 
may properly be inserted. The real wis- 
dom of this course is suggested in com- 
ments made by George M. Irving of 
Houston, Texas, upon the subject of “Ir- 


revocable Trusts” during the meeting of 
the Trust Division of the American Bar 
Association, at Kansas City last Fall. 


Uniform Construction by Courts 


Even when a uniform law is promul- 
gated, and is enacted by several states, 
its true purpose is defeated if the law 
is not construed uniformly by such of 
the courts as are called upon to interpret 
and apply it in cases coming up for deci- 
sion. A section is generally contained 
in the Uniform Acts which reads: 


“This Act shall be so interpreted and 
construed as to effectuate its general 
purpose to make uniform the law of 
those states which enact it.” 


As a rule the courts respect this as an 
expression of legislative intent to follow 
the line of decision adopted in other 
states. 


The Supreme Court of the United 
States in the case of Commercial Na- 
tional Bank of New Orleans v. Canal 
Bank & Trust Company, 239 U.S. 520, 
stressed the importance of uniform con- 
struction of uniform acts in the follow- 
ing language: 


“It is apparent that if these Uniform 
Acts are construed in the several States 
adopting them according to former local 
views upon analogous subjects, we shall 
miss the desired uniformity and we 
shall erect upon the foundation of uni- 
form language separate legal structures 
as distinct as were the former varying 
laws.” 


This language was quoted and applied 
very recently in a decision, by one of the 
California courts, involving the Uniform 
Trusts Receipts Law of the State. 

The fair and uniform application of 
any law will above all depend upon the 
wholehearted support of those who are 


affected by it. That is one reason why 
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I am especially hopeful about uniform 
trust legislation. It deals with the ad- 
ministration of a sacred trust, often for 
minors or others unable to protect them- 
selves. Such administration requires 
skill, judgment and above all fair play. 
From long association as a member of 
the Trust Committee of the Bank of 
which I am director, I know that as a 
group the trust officials of our banking 
institutions have a code of ethics which 
other professions would do well to emu- 
late. There has been much agitation 
about trust companies “practicing law.” 
I do not favor anything smacking of that 
practice, but my experience has led me to 
believe that if lawyers were always as 
conscientious in advising and assisting 
their clients who call upon them in con- 
nection with trust matters, as the banks 
and trust companies are with relation to 
their trust customers, the administra- 
tion of trusts could be greatly improved, 
to the mutual profit of all concerned—in- 
cluding the beneficiary. 


Buying Real Estate 


When anybody believes that real estate 
is the best form of investment, sell it. 


And the same thing applies for anything 
else. When everybody believes that any- 
thing is the best type of investment, it 
means that the price has been inflated and 
it has got to the point where that particular 
thing is not worth what you have to pay 
for it. 


In spite of the fact that I am an optimist 
on the real estate situation, I am not going 
to say that real estate is always the best 
of all investments. Nothing is. The in- 
formed investor, the wise investor, is the 
man who is constantly alert. He is always 
trying to buy the thing that is undervalued 
at the time, regardless of what it is, and 
he is trying to sell the thing that is over- 
valued at the time. At the present time, 
on the long swing outlook, real estate is 
undervalued. Government bonds are over- 
valued. 

Roy Wenzlick 

Pres. Real Estate Analysts, Inc., Chicago 
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Distinctions Between Conserving Dollars and Purchasing Power 


H. G. CARPENTER 
Vice President of E. W. Axe & Co., Inc., New York 


ET’S get this subject down to bed 

rock. Isn’t the question before many 
a trust man today really this: “Should 
my institution extend its service to in- 
clude investment counseling?” Assuming 
that to be the moot question, let us first 
enumerate reasons why it would be ad- 
vantageous, followed by the reasons why 
it might be disadvantageous. 

Is it in the public interest? I believe 
‘we can all agree that the public needs 
competent investment advice, so the an- 
swer to this question will depend largely 
upon the answers to the other three. 

Can we do a good job of it? Before 
replying too cavalierly to this question, 
let us consider what is implied by this 
term “investment counsel.” In the ab- 
-sence of any generally accepted termin- 


ology, let me ascribe characterizing titles 
to the outstanding investment manage- 
‘ment methods. 


Two Objectives of Management 


Investment management may be di- 
vided roughly into two categories or 
classes : 

The first I shall call the “capital con- 
servation” plan. It has as its chief aim 
the conservation of capital—of dollars. 
The methods usually employed involve 
careful initial selection, with a periodic 
re-check of the statistical position of 
each security. 


The second might be termed the “pur- 
chasing power preservation” method. 
This method, like No. 1, first seeks safe- 
ity of principal. Further than that, in 
periods of rising prices, when it seems 
reasonably safe to do so, it seeks suffi- 
cient appreciation at least to offset the 
increased cost of living. For if prices 
double and the investor’s fund remains 
unchanged, he has obviously suffered a 


From address before Nineteenth Mid-Winter 
Trust Conference, Trust Division, A. B. A. 


fifty per cent loss, just as surely as if the 
price level had remained unchanged and 
the dollar value of his fund had been cut 
in two. This method, in addition to 
“capital conservation” referred to above, 
contemplates more frequent changes to 
meet the longer economic trends, money 
rate trends and the earnings trends of 
some thirty different major industries. 


The Difference in Application 


To exemplify the difference between 
these two management methods, visual- 
ize an offering of a lumber company’s 
bonds in 1929. Statistically the issue 
looks good: management excellent, five- 
year earnings four to six times charges, 
banking connections satisfactory, posi- 
tion in the industry good, rated “A”, 
etc. Management of the “capital con- 
servation” type would likely feel war- 
ranted in approving the issue. Not so 
the “purchasing power preservation” 
type of management. This school should 
reason as follows: Indications point to 
termination of long prosperity period, 
lumber is a highly cyclical industry, good 
five-year past earnings record, therefore, 
more likely to be indicative of poor earn- 
ings to come. “A” rating meaningless 
for same reason. 

Or consider the stock of a steel com- 
pany in 1935: Five-year earnings very 
poor—average less than nothing, statis- 
tical rating “B’, etc. “Capital conser- 
vation” type of management would prob- 
ably say “speculative.” But the “pur- . 
chasing power preservation” type should 
reason: We are coming out of the de- 
pression, steel is a highly cyclical indus- 
try, five years of poor earnings are prob- 
ably more indicative of good earnings 
ahead than of bad. Statistical rating 
based largely on five-year earnings aver- 
age, of little value when applied to an 
industry subject to wide earnings fluc- 
tuations. 
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The “purchasing power preservation” 
type of management, if it is to be suc- 
cessful, must be able to determine its 
place in the longer business activity 
trends with a fair degree of accuracy; 
it must understand the “habits” of some 
dozens of industries, particularly as to 
the degree of their earnings fluctuations 
and the relationship of these fluctuations 
to business activity trends, to various 
commodity prices, to interest rate fluc- 
tuations, etc. All this must come before 
any thought at all is given to the indivi- 
dual corporation under consideration. 


There is a lot of work and training in- 
volved in collecting and preparing even 
the statistical data essential to success- 
ful investment management. The full 
time of at least one well-trained person 
will be required just to correct certain 
of the primary data for seasonal varia- 
tion. The full time of another will be 
required to tabulate statistical data, 
which, by the way, comes from fully 200 
different sources. (A set of some statis- 
tical service will hardly suffice.) 

But, above all, we must never forget 
that we won’t make a success of invest- 
ment counseling unless we have at the 
head of our investment counsel depart- 
ment a competent, practical economist 
who can determine major interest-rate 
and other economic trends with a fair 
degree of accuracy—and those fellows 
don’t grow on trees. Investment counsel 
involves the “purchasing power preserva- 
tion” type of management. 

The traditional sphere of the trust 
company is “capital conservation.” Will 
the two mix? Before trying it, the trust 
man should realize that they are entire- 
ly different businesses. “Purchasing 
power preservation” is much more cost- 
ly. It requires entirely different meth- 
ods, a different type of ability and an 
entirely different temperament if even 
a moderate degree of success is to be 
achieved. The statistical services will 
be of no assistance as they perhaps are 
in “capital conservation.” 


Passive Fees for Active Management 


Trustees’ 


Can we make a profit at it? 
fees, unfortunately, were originally based 
upon the time and expense required for 


the “capital conservation” method of 
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management, applied to large trust funds. 
And those fees are adequate today for 
that type of management for large trust 
funds. If you doubt this look at the last 
ten years’ $700 per share earnings of one 
of the large New York trust companies 
which limits itself pretty exclusively to 
that type of business. 


The trouble—or one trouble—is that 
trust company advertising and sales ag- 
gressiveness have nurtured and devel- 
oped and sold the trust idea to the pub- 
lic until the size of the average trust 
has been reduced, I am told, to less than 
$70,000. As a matter of fact, the aver- 
age trust company’s average figure is 
far below that, the $70,000 including the 
extremely big trusts in a few of the 
larger cities. No trust man will argue 
that fifteen to thirty small trusts, ag- 
gregating $1,000,000, can be directed as 
economically as one trust of similar size, 
even though they are managed by the 
“capital conservation” method. 


But there is another “trouble’—this 
time a more serious one. A great many 
trust companies and departments have 
stepped out of their traditional sphere 
and have not only accepted, but sought, 
the discretionary type of trust. 


At a higher fee? No, indeed. At the 
same fee. They offer the “purchasing 
power preservation” type of management 
at exactly the same fee charged for “cap- 
ital conservation.” Not only that, but 
the statutory fee is generally considered 
as a maximum, and in many places, even 
this admittedly low figure may be re- 
duced, in competition, for either legal or 
discretionary trusts—the latter involv- 
ing the “purchasing power preservaticn” 
type of management. 


Where Is the Profit? 


And now trust departments, or some 
of them, are essaying investment counsel. 
Naturally, it is rather difficult to con- 
vince a prospective customer that he 
should pay more for the “purchasing 
power preservation” type of management 
(investment counsel) while he is living, 
than he will pay you for the “purchas- 
ing power preservation” type of man- 
agement (discretionary trust) after he 
dies. 
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To many of us on the outside, as to 
many of you on the inside, it seems as 
though much of the trust business of the 
country has been secured with little or 
no regard for that important element— 
profit. It is thought in some quarters 
that the profits anticipated from the in- 
vestment selling business, either direct 
or through affiliated investment banking 
organizations, may have been a potent 
factor in the dash for trust business in 
the twenties. That avenue of profit is 
closed, legally as well as by the State- 
ment of Principles of Trust Institutions. 
It would seem that experience has proved 
that it is inadvisable to take on busi- 
ness in the hope of supporting it with a 
side-line profit. The business should 
support itself. 

Now let’s see what I mean by that. A 
trust company official not so long ago 
contributed an article to Trust Compan- 
ies magazine in which he stated that 
trust fees the country over ranged be- 
tween $2 and $2.25 per annum per 
$1,000. This included inception and ter- 
mination fees, and executorships which 
I believe are the most profitable part of 
the trust business. Mind you, this in- 
cluded discretionary trusts along with 
the legal—“‘purchasing power preserva- 
tion”—along with “capital conservation” 
—and the trusts averaged $70,000 each. 


Contrasts in Fees 


Alongside of this, he reported that one 
of the large life insurance companies 
spends $2.85 per $1,000—for “capital 
conservation” only, for one big fund, 
with no conferences with beneficiaries, no 
sales expenses, and no surcharge risk. 

Let’s see what the leading investment 
counsel charge. Almost all of the larger 


offices, for the “purchasing. power pres- | 


ervation” type of management, collect 
$10 per $1,000 per annum on the first 
$100,000. Some get $10 per $1,000 on 
the first $500,000. Fees are graduated 
down on larger amounts, the fee on a 
$1,000,000 fund ranging from $5 to $7 50 
per $1,000. 

When the account is limited to legals, 
investment counsel fees are usually $5 
per year per $1,000 on the first several 
hundred thousand, and above that, $2.50 
per $1,000 per year. You see, the in- 
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vestment counsel fraternity does differ- 
entiate between “capital conservation” 
and “purchasing power preservation.” 
It should not be forgotten, moreover, 
that the investment counsel has no duties 
other than pure investment management, 
while the trust company has many. In- 
vestment counsel does not have the re- 
sponsibility of the possession of its 
clients’ securities; it has no surcharge 
risk—and it takes very few accounts un- 
der $100,000. Contrast that with the 
thousands of little $30,000, $20,000, $10,- 
000 and even smaller trusts, which are in 
the files of many trust companies. 

I know that many of you are thinking 
of John and Mary Roe, back home, for 
the direction of whose affairs you feel 
an obligation, and I honor you for that 
thought, but we are not considering the 
public welfare in this discussion. We 
are trying to find out whether the trust 
department of your institution can af- 
ford to be thus public spirited. 

From the above it appears that at least 
some trust institutions are attempting 
to do investment counsel work, or its 
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equivalent, in addition to other trust du- 
ties, at a fraction (about one-fourth) of 
the fee that other competent investment 
managers are getting—and many more 
are considering the step. But bear in 
mind that no institution can go on in- 
definitely doing business at a loss—eith- 
er to the trust company or department— 
or its service must be so mediocre that 
it will result in misservice to its clients. 


Is It a Trustee’s Job? 


Will this business of investment coun- 
sel reflect credit on our institution? I 
wonder. Let us not forget that many 
of the banks and trust companies which 
branched out into the sale of securities 
a few years ago—lI believe it is generally 
admitted—made a move, the complete 


wisdom of which is doubted. 

Now we have another opportunity to 
step out of our traditional role into the 
field of investment counsel. Each of you 
must decide whether you can do a cred- 
itable job on the fees you are able to 
collect. If you can’t, you may be sure 
that investment counseling will do you 
more harm than good. 


Perhaps I should not let the cat out of 
the bag to those of you who have not 
already had the experience, but invest- 
ment counsel accounts and, in many in- 
stances, “agency” accounts (where the 
client. often thinks he is getting invest- 
ment counsel) are already resulting in 
the loss of trust business to some trust 
companies. 

One investment counsel organization I 
know of was recently given the invest- 
ment management of an $800,000 testa- 
mentary trust, at a fee of $6,500 a year, 
with a custodianship trusteeship to the 
trust company, instead of a full trustee- 
ship—for the reason that the trustor had 
“tried out” the investment management 
ability of the trust company with an in- 
vestment counsel account—at $2,000 per 
year! 

I know of a score of other instances 
where revocable living trusts, agency ac- 
counts and trust company investment 
counsel accounts, at nominal fees, have 
gone to other investment counsel at their 
full fees—several times those of the trust 
institution. 
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I shall not venture to express an opin- 
ion as to whether or not your institutions 
should enter the investment counsel busi- 
ness. But, if you do, I am very sure that 
you should do it only under the follow- 
ing conditions. 


1. Recognize it as an entirely different 
type of business from your trust ser- 
vice. 

. Establish a separate department— 
completely divorced from your trust 
department. Separate it, advertise 
it, as an entirely separate business. 
Even then, your trust department will 
be blamed, if it is not successful. 

3. Charge adequate fees. 


How Can It Be Provided? 


A logical question at this point—if a 
trust institution does not believe itself 
fully competent to render investment 
counsel—would be: Why can’t we retain 
competent investment counsel on a sort 
of wholesale basis, and retail investment 
advice to our customers at a profit? 

I don’t believe that it will work for 
any one of three reasons. In the first 
place, investment advice, if it is to be 
successful, cannot be broadcast among a 
large clientele with assets of hundreds 
of millions of dollars. Even though the 
advice were good, its application by too 
large a volume of capital would automa- 
tically vitiate it. 

In the second place, it is not as easy 
to translate general investment counsel 
to specific cases as it sounds. I fear 
that, except in very rare instances, it 
will be found that the results obtained 
from relayed general advice will com- 
pare unfavorably with the specific advice 
of an able counsel to his limited, private 
clientele. 

And in the third place, if the relayed 
advice is not good, or if it vitiates itself, 
or if it is poorly translated, the trust 
institutions which purvey it will, as you 
know, get the blame for its mediocrity 
—no matter how carefully they may have 
tried to explain that it was not their ad- 
vice. 

Well, then you ask, what are we to 
do? Our trust customers need invest- 
ment counsel. They come to us asking 
for it—in some instances almost demand- 
ing it. 
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Some trust institutions I know of have 
adopted this plan: They steadfastly main- 
tain their position in their traditional 
sphere—capital conservation. To their 
small investors they recommend their 
own savings departments, and they will 
not be swayed from that recommenda- 
tion. For their larger customers, they 
always recommend first a living trust and 
explain that if they manage it, it will be 
managed on the “capital conservation” 
plan. 

Those who prefer the “purchasing 
power preservation” type of management 
are advised to retain competent invest- 
ment counsel for the investment manage- 
ment, and the trust institution as an “ad- 
visory” or “custodian” trustee. 


Selection of Qualified Counsel 


But where on earth can they find com- 
petent investment counsel—is there such 
an animal? 

The answer to that question is that 
there is no such thing as a successful in- 
vestment adviser of the type a great 
many (I sometimes think most) invest- 
ors are looking for—the type of adviser 
who dodges in and out of the stock mar- 
ket, who “catches the short swings,” 
who “uncovers special situations,” who 
refers to “timing” as a monthly, quarter- 
ly or semi-annual hop, skip and jump, 
and who professes to have a lot of “in- 
side information.” 

The financial papers and the mails are 
full of baloney of this sort, used by eith- 
er ignorant or conscienceless advertisers. 
Why? Because it is that get-rick-quick 
sort of bait which lures the untutored 
majority of American investors. 


A statistical computation made recent- 
ly showed that if one of these advertis- 
ing and sales wizards had been success- 
ful in foreseeing only the major and in- 
termediary movements in the Dow-Jones 
Industrial Average since it was inaug- 
urated in 1897—not the minor move- 
ments, only the major and intermediary 
ones—he could, by 1937, have increased 
$1,000 into a fortune of two billion dol- 
lars. One would think that the very 
possibilities of such gymnastics would 
prove the impossibility of their achieve- 
ment. 
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Now for you and for those relatively 
few customers of yours who see the prob- 
ability of increased living costs, and who 
are therefore interested in the “pur- 
chasing power preservation” type of 
management, I can perhaps shed a ray 
of light. 


Here is a pertinent quotation—the 
opening paragraph of an article I con- 
tributed to Trust Companies magazine 
in August 1936, entitled “What Price 
Investment Advice”: 


“Because a large percentage of the 
investment advice circulated during the 
past decade (much of it free or very 
low-priced) has been of rather mediocre 
grade, the belief has become prevalent 
in some quarters that there are no com- 
petent investment advisers. Perhaps the 
trouble, or part of it, lies with the in- 
vestor who has used the wrong method . 
—or no method—in the selection of his 
counsel.” 


If you and your customers, who are 
seeking competent investment counsel of 
the “purchasing power preservation” 
type, will read that article and follow it, 
you will eliminate at least 95 per cent 
of the incompetents. 


I am sorry that time forbids a dis- 
cussion of “advisory trusteeships” and 
“custodian trusteeships,” for in those re- 
lationships are found the best. oppor- 
tunities for co-operation between the 
trust institution and competent invest- 
ment counsel. 


Those desiring to refresh their mem- 
ories on these types of trusteeships 
should re-read Gilbert T. Stephenson’s 
articles in the March and May 1936 is- 
sues of Banking and another article of 
mine, entitled “Trust Investment Man- 
agement Under Discretionary Powers,” 
which appeared in the June 1936 issue 
of Trust Companies. Further thoughts 
on the subject will also be found in Mr. 
Stephenson’s splendid new book, “Stud- 
ies in Trust Business.” 


You may think that the meat of this 
talk lies in the reading I have suggested 
—and it does. Wisdom, they say, con- 
sists largely in knowing where to find 
what you want, when you want to find it. 
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Trust Investments 
Can Traditional Standards Meet Today’s Conditions 


JOHN E. BLUNT 
Vice President, Continental Illinois National Bank & Trust Company of Chicago 


HE past six years have witnessed 
tremendous changes in our political, 
social and economic structures, and it 
seems as if the very foundations on 
which we have built have been taken 
out from under us. We can no longer 
look on experience as a guide; as some- 
one has said, experience is like the tail 
light of an automobile, illuminating only 
the road over which we have passed. 
To me the change of greatest signifi- 
cance is the appalling decline in the re- 
turn on investments, affecting everyone 
from the large life insurance company 
down to the small saver who has seen 
the 4% on his savings account cut in 
half. It is particularly trying to those 


of us who are confronted with the cry- 
ing needs of beneficiaries, to some of 


whom the loss of income is a real dis- 
aster. 

In approaching the subject of trust in- 
vestments I think all of us would like to 
have an objective—what might be called 
the ideal trust. In the minds of most of 
us the backlog of this trust would un- 
doubtedly consist of bonds. We would 
prefer a wide range of maturities—some 
short, so as to be able to take advantage 
of any favorable change in interest rates, 
some of medium length and some long. 
Then we would diversify as to character 
—Government, Municipal, Railroad, In- 
dustrial and Utility Bonds, and, if ob- 
tainable, good Mortgages. 


What Is Available? 


What material have we today from 
which to build such a trust? Taking up 
first the question of maturities, we find 
in the 1 to 10 year class little available 
except Governments and Municipals, the 
rate of return ranging from a fraction 
of 1% for the very short up to about 
242% for the longest maturities. In the 
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10 to 15 year class, in addition to Gov- 
ernments and Municipals, we find a few 
Corporation Bonds, mostly Debentures, 
on which we may be able to obtain as 
much as 3%. It is only when we get be- 
yond 20 years that we find any plentiful 
supply of Corporation bonds, and those 
of trust quality do not average more 
than 3%%. 

Let us approach our problem from the 
other angle. What is available in the 
different classifications stated above? In 
Government bonds we find a wide range 
of maturities and many advantages from 
the standpoint of taxation. In spite of 
the low yield, Government bonds would 
probably constitute a large portion of our 
purchases. In large estates where the 
Income Tax is the determining factor 
Municipals will predominate, and here 
we can secure a satisfactory diversifica- 
tion geographically, with a yield from 
244% to 3% on the best bonds. 

For the trust of average size where 
we must obtain as large an income as 
possible we have always turned to Cor- 
poration bonds and mortgages to obtain 
this end. Today there are few Railroad 
bonds that we care to consider and good 
Mortgages in our section are almost im- 
possible to obtain. While no statistics 
are available as to trust company invest- 
ments, when we recall that about ten 
years ago Railroad securities constituted 
about 20% and city real estate Mort- 
gages about 30° of the total investments 
of large life insurance companies, we 
realize what a tremendous shrinkage 
there has been in the material from 
which to make our selections. 

In going over our list of approved 
bonds I find that at one time there were 
over 150 issues on this list, counting all 
bonds of a single corporation as one. 
Many have been dropped for various rea- 
sons and the number now stands at about 
90. Eliminating for practical purposes 
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bonds selling above the call price on 
which there is a possibility of call, a few 
bonds selling at extremely high prem- 
iums and a few short-time bonds with 
such low yields that they are suitable 
for bank investment only, we have re- 
maining only 63 bonds. 


Separating them as to character, there 
are 11 Railroad bonds (of which 3 are 
Terminals), 11 Industrials and 41, or 
almost exactly two-thirds, Public Utili- 
ties. Analyzing the list as to maturi- 
ties, we find that 40 of them, 35 of which 
are Utilities, mature between 20 and 30 
years, and most of these between 25 and 
30. Continuing this dissecting-table 
work, we find that 20 of our bonds, or 
nearly one-third, yield such a low return 
that, after taking taxes into considera- 
tion, Governments are preferable. 


Public Utilities and Preferred Stocks 


As we are buying practically no Rail- 
road bonds at this time, we are confront- 
ed with the fact that the greater part of 
our purchases must be made not only 
from bonds of a single industry but of 
about the same maturity. Unlike the 
railroads, the utility industry is growing 
and we can set no limit on electrical de- 
velopment. On the other hand, it is a 
political target with guns trained on it 
from every quarter. 


There is also an inherent objection in 
the bonds themselves. Most of the 
mortgages are of necessity open end, but 
a sinking fund provision is seldom in- 
cluded. The bonds can be paid only by 
refunding operations, and the great con- 
centration of maturities in the 60’s may 
turn out to be embarrassing. The Aaa 
rating which many of these bonds enjoy 
should not obscure these facts. 


We hear comparatively little about 
Preferred Stocks as investments either 
for individuals or trust funds. Many 
say—“We are not interested in Preferred 
Stocks, they are neither fish nor fowl; 
they provide neither a continuity of divi- 
dend nor the possibility of profit; if the 
dividend is passed on the Common, that 
on the Preferred soon follows suit.” 
While this is often true, there are per- 
haps a dozen companies with little or no 
funded debt whose Preferred Stocks have 
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paid continuous dividends for many 
years and whose earnings range from 
five to ten times Preferred dividend re- 
quirements. 


It seems to me that they are equally, 
if not better secured than high-grade 
bonds and the return is from 34 to 1% 
greater. At the worst, the passage of 
a dividend does not mean receivership 
as in the case of a default on bonds. Our 
own experience with Preferred Stocks 
has been most satisfactory, but the sup- 
ply is limited. The principal objection 
at this time is that such stocks are sell- 
ing at extremely high premiums. As you 
know, the State of New York has recent- 
ly passed a law permitting insurance 
companies to invest in Preferred Stocks 
of companies having a certain dividend 
record. 


The Common Urge 


Confronted with such a situation, is it 
any wonder that trust companies should 
have turned their attention to Common 
Stocks? Common Stocks as trust in- 
vestments is a subject in itself; but I 
have a few thoughts resulting from the 
rather limited experience of the past few 
years. I think Mr. C. Alison Scully 
made a distinct contribution to trust lit- 
erature in his recent book, “The Pur- 
chase of Common Stocks as Trust In- 
vestments”; it should be a part of every 
bank library. He has presented in a 
most concise form from historical, legal 
and practical standpoints the reasons for 
his contention that Common Stocks have 
a proper place in a trust portfolio. 


Mr. Harold Eckhart read a most ad- 
mirable paper on this subject at the 
Pacific Coast Conference in 1936.* For 
my own part, I spent many years in the 
bond business and considered Common 
Stocks entirely outside the category of 
investments, but conditions have changed 
and I feel that, whether we like it or not, 
we must consider them. 


We have, however, a distinctly differ- 
ent problem than in purchasing so-called 
“traditional” investments and our re- 
sponsibility is infinitely greater. Our 


*Reported in the September 1936 issue of Trust 
Companies Magazine, page 338. 
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problem differs entirely from that of an 
individual to whom profit is income. One 
thing that is frequently lost sight of by 
the life beneficiary is that he gets no 
benefit from an increase in price except 
as it may be reflected in an increased 
dividend. As trustees we should con- 
sider the purchase of Common Stocks 
only from the investment standpoint, yet 
the fluctuation in price in a single day 
frequently amounts to more than the 
dividend for a year, and the range over 
a comparatively short time may be as 
high as 50%. Today many stocks are 
selling at one-half their value six months 
ago. 


Importance of Timing 


These factors make the question of 
timing all important in the purchase of 
Common Stocks. It isn’t enough to buy 
the stock of a company with a good rec- 
ord; it must be bought at a reasonable 
price. I have no rule or formula to sug- 
gest as to when stocks should be bought, 
but I believe more attention should be 
given to this phase of the subject. 

It is true that the greatest urge to buy 
Common Stocks always comes at the 
wrong time. For about two years prior 
to last August we had a great number 
of stock-minded co-trustees and benefi- 
ciaries who insisted that investments or 
reinvestments should be made in Com- 
mon Stocks. With the decline in the 
market and with stocks obtainable at 
much better prices this urge seems to 
have disappeared. 

All of us acquire trusts which contain 
a preponderance of a single stock and a 
trustee is doubtless justified in selling 
excess holdings of such stocks and pur- 
chasing a diversified list provided the 
percentage of total stock holdings is not 
excessive. In such cases the timing ele- 
ment is not so important, and there is 
an argument for doing this when prices 
are low so that the tax will be less. 

If a change is to be made into fixed 
interest-bearing securities, it is, of 
course, more advantageous to do it at a 
time of high prices. While it may seem 
at times that one stock has much better 
prospects than another, we must refrain 
from continual “switching” and avoid the 
appearance of running a trading account. 
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If transactions are numerous, with un- 
satisfactory results, the trustee might 
be accused of speculating. 


The policy of buying Common Stocks 
for small accounts is at least debatable. ° 
Unless about twenty stocks can be pur- 
chased it is hard to get average results. 
In any event, when buying Common 
Stocks, as in driving along a road under 
construction, we must “Proceed with 
Care.” 


My conclusion on the whole subject is 
that on a properly invested trust fund of 
average size, diversified as well as pos- 
sible, we can hardly expect at the pres- 
ent time a greater return than 34%4%, 
and the outlook for any improvement in 
the near future is not reassuring. Gov- 
ernment financing is absorbing the funds 
that used to go into expanding industry 
and the interest rate will be kept as low 
as possible, and we may find ourselves 
having to put an even greater propor- 
tion of our investments in Government 
securities. 


I realize that I have said nothing new, 
but have merely stated the problems with 
‘which you are all familiar without of- 
fering any solution. I am reminded of 
the time when I was a boy in school 
struggling with the problems in algebra. 
The teacher had a book in the back of 
which were the answers, and how many 
times I wished I had that book. 


Great crises demand great men and it is 
equally true that exceptional talent waits 


on exceptional opportunity. 
Charles Evans Hughes 
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lr is essential to our own as well 
as to the interest of our correspon- 
dents that we maintain the highest 
standards of efficiency. 


That is good business. 


It is natural that well-managed 
banks should seek the advantages 
of the best collection facilities avail- 
able. 


That is good judgment. 


As a result of these two factors our 
circle of correspondents is ever 
widening and thus our services are 
constantly improving. 


That is a matter of record. 
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SUGGESTED BASES FOR COMPENSATION 
For Trustees — According To Activity 
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ITHIN the past two years, in the 

preparation of a thesis on the sub- 
ject of Trustee’s Compensation, I had 
occasion to communicate with a number 
of trust companies regarding their local 
schedules as applied to personal trusts, 
under Agreement and under Will. Two 
of the questions propounded in the 
course of this investigation were: 


(1) Is your local schedule of compen- 
sation based upon a cost analysis? 

(2) Are your fees, as based upon your 
existing schedule, considered ade- 
quate? 


In answer to the first question, twen- 
ty-four out of the thirty-two represen- 
tative replies (75%) indicated that their 
schedules were not based upon a cost an- 
alysis. On the second question, only 
nine of the thirty-two considered their 
present schedules adequate, the remain- 
der (75%) being divided equally between 
inadequate and doubtful. 


Shift from Income to Principal Basis 


With the exception of those based upon 
a cost analysis, the replies revealed that 
figures were arrived at either in confer- 
ence with fellow trust officers, or sche- 
dules were adopted in whole or in part 
from other communities. Some were 
fashioned upon the rates found in the 
Guide to Trust Fees, published by the 
Trust Division, American Bankers As- 
sociation. 

The replies further disclosed that the 
early method of making fees dependent 
solely upon income is falling into disuse, 
except where local statutes prevent, and 
that the prevailing schedules for the 
most part are based upon corpus, with 
some retaining a combination of the 
two. 

From address before Nineteenth Mid-Winter 

Trust Conference, A. B. A. 


Only one noteworthy change seems to 
have been introduced within the past 
decade—that of allocating the trustee’s 
compensation between corpus and _ in- 
come, which originated on the Pacific 
Coast, and is said to be meeting with 
approval. 

Considerable stress was laid by many 
upon the increasing activity involved in 
the administration of personal trusts, 
both large and small, in recent years, - 
with no offsetting increase in compensa- 
tion,—a conclusion which finds ample 
verification in the numerous articles 
which have been written in recent years 
asserting that personal trust business 
has become a losing proposition. 


Charging According to Activity 


Operating under a schedule which 
makes our compensation dependent upon 
the dollar value of the trust, or upon the 
income which it yields, or a combination 
of the two, we can at best hope that by 
the law of averages we shall have enough 
profitable trusts to offset the unprofit- 
able ones. In the very nature of things, 
such a method cannot be sound, unless 
supplemented or replaced by one more 
in keeping with the activity of the trust. 

In making a spot check of a number 
of typical trusts of varying sizes, I have 
found that the most reliable index to 
their activity is the number of invest- 
ment units which they contain over a 
given period of time. The more of such 
items there are in a trust, the more time 
the Trust Investment Committee, the 
Statistical department, the accounting, 
collection, addressograph, auditing and 
other branches of the trust department 
must devote to it, and hence, the more 
activity it involves. Because of this 
fact, it is suggested that we adopt a sup- 
plement to our present dollar-value meth- 
od, whereby compensation be computed 
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upon the number of investment units 
coming into the trust, subject, however, 
to the present minimum percentage-on- 
dollar-value basis, using whichever is 
the higher. 


There are some living trusts in which 
the donor constantly buys and sells as- 
sets, carrying on an active market trad- 
ing which involves daily or weekly sub- 
stitutions of securities. Contrast this 
with an estate of equal dollar value 
wherein the investment turnover is only 
nominal, and yet on the dollar-value fee 
basis the heavy-duty trust pays no more 
than the normal one. The suggested 
fee based on investment units would 
definitely correct such a situation, with- 
out injustice to either trust. 


Comparison with Valuation Schedule 


To test the practicability of our sug- 
gestion, we need but take a typical per- 
centage-on-dollar-value schedule and see 
how the investment unit theory dovetails 
into it. Assume that the present sche- 
dule in a community is as follows: 


% of 1% per annum on the fair market 
value of stocks and bonds, on the first 
$50,000 of principal; 

% of 1% on the next $1,950,000 of as- 
sets; 


% of 1% on all real estate mortgages. 


Where the trust exceeds $250,000 in val- 
ue—optional to charge a straight % 
of 1%. Two-thirds of regular fee is 
authorized where donor or some named 
individual is empowered to direct in- 
vestments, with immunity to the trus- 
tee for any losses. 


Under the foregoing schedule, a trust 
valued at $100,000, comprised of stocks 
and bonds, would yield an annual fee of 


$375. Investment portfolios for trusts 
of this size contain anywhere from ten 
to twenty investment units, the average 
being fifteen. If the dollar-value basis 
calls for $375 per year, and if the num- 
ber of investment units in a typical trust 
of this size is fifteen, what objection can 
there be to fixing the fee at $25 per in- 
vestment unit, which would likewise re- 
sult in a $375 annual fee. 

The only difference would be, that a 
trust or estate which is over diversified 
or overactive would pay a higher fee un- 
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til the number of investment units is re- 
duced by consolidation of undersized 
holdings. The same fee differential be- 
tween stocks and bonds and real estate- 
mortgages could be maintained by fixing 
a fee of $37.50 per item on real estate. 
mortgages. 


Application to a New Trust 


In the case of a newly created estate or 
trust having a dollar value of $100,000: 
containing fifty items of stocks and bonds 
of $2,000 each, the effect of the proposed 
fee basis would be as follows: 

If during the first thirty days of its. 
administration twenty-five of the fifty 
items were consolidated into seven units, 
for the first month there would be a total 
of fifty-seven investment units coming 
into the trust, which were reduced to 
thirty-two. If the remaining 25 units 
of $2,000 each were consolidated into- 
eight, the total number of investment 
units for the second month would be 
forty. As a result at the beginning of 
the third month the trust would have- 
only fifteen units. 

The trustee’s charge for the first quar-- 
ter on the suggested basis would be com-- 
puted on the total number of investment 
units coming into the trust, namely, 
fifty-seven, forty and fifteen, respective-- 
ly, for the first, second and third months, 
or an average of thirty-seven for the 
quarter. At $25 per year for each in- 
vestment unit, that would result in a 
fee of $231.25 for the first quarter; 
thereafter it would stabilize at $93.75 per: 
quarter. For the first year the trustee: 
would receive $512.50, or $137.50 more- 
than the minimum dollar-value fee, for 
the additional work and responsibility 
involved in the early stages. 


General Suitability 


Similarly in the case of a living trust 
in which the donor constantly swaps in-- 
vestments involving numerous substitu- 
tion of securities, the fee would fluctuate: 
exactly in accordance with investment 
activity. 

The proposed plan works out logically 
and equitably in any size of trust. With 
a charge of $25 per investment unit, a 
trust with a dollar value of $1,000,000: 
could carry one hundred units for the: 
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same fee that is now charged on the dol- 
lar value, viz., $2,500 per year, the aver- 
age unit being $10,000. Surely this 
would afford ample diversification to a 
trust of this size, and the trustee’s com- 
pensation would keep pace with activity. 
On the other hand, the minimum fee 
provided for on the dollar-value would 
take care of less extensive diversifica- 
tion. 


The foregoing principle has been in 
effect for a long time in our corporate 
trust department, where the practice of 
rendering free service has long since be- 
come a lost art. More than one-half of 
corporate trust fees are computed on ac- 
tivity basis. The same holds good in 
commercial banks, where every account 
is analyzed and rated, not according to 
size, as heretofore, but according to ac- 
tivity and the depositor charged accord- 
ingly. In many banks the revenue de- 
rived from these service charges has re- 
sulted in taking them out of the red. 


Further Considerations 


Another index to activity will be found 
in the number of beneficiaries who par- 
ticipate in a trust. Since each addition- 
al beneficiary involves more activity on 
the part of the trustee in the matter of 
remittances, the preparation of state- 
ments, fiduciary returns, income tax ad- 
vices, correspondence, and interviews 
with trust officers, I am convinced that 
an additional charge of not less than $25 
per year for each life beneficiary in ex- 
cess of one, would be deemed fair and 
equitable. 


The practice of allocating trustee’s 
compensation between income and cor- 
pus, to spread the cost more equitably, 
is based upon the sound principle that 
the trustee is administering the estate 
for the benefit of both the life tenant 
and the remainderman. Psychological- 
ly, it is also sound for the reason that 
the income beneficiary is less likely to 
complain that trustee fees are excessive, 
notably on defaulted or low yield securi- 
ties, when part of the burden is being 
shouldered by the remainderman. 


It is further suggested that a cost 
analysis be made by the representative 


Same Results 
from Advertsing by 


TRUST 
ADVERTISING 
HEADQUARTERS 


“Without any solicitation, this cam- 
paign has produced a substantial num- 
ber of wills for us.” (An Iowa bank) 


“Lawyers say they have drawn more: 
wills during our campaign than in any 
previous period.” (A New Jersey trust 
company) 


In 13 years of continuous advertising, 
a Massachusetts trust company has 
increased its business ten-fold, an in- 
crease largely traceable to Purse pro- 
grams. 


An Ohio trust company receives 15 
will appointments and 42 prospective 
accounts during the first few months 
of a Purse program. 


These records, and many others like 
them, prove that Purse advertising is 
an investment, not an expense. Write 
for more evidence and information. 
There is no obligation. 


THE PURSE COMPANY 
CHATTANOOGA, TENNESSEE 


Trust Advertising 


305 East 46th Street 
IN BOSTON 38 Newbury Street 
IN CHICAGO ...... . 25 East Jackson Blvd. 
IN LOS ANGELES . . 725 South Orange Drive 
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trust companies and composite cost fig- 
ures compiled by an independent analyst, 
for each community where the number 
of trust companies warrants. 

The figures used in this discussion do 
not purport to be based upon any cost 
analysis, but were resorted to merely 
for illustrative purposes. What we are 
seeking is the key to our fee problem. 
Having discovered that, the figures will 
be merely a matter of arithmetic. 
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The foregoing is designed to supple- 
ment and not to displace any part of 
existing schedules, nor to disturb those 
provisions relating to acceptance fees, 
distribution fees, or fees for unusual 
services. It is intended purely as an al- 
ternative yardstick to take care of the 
gap between “normal” and “unusual” 
services which gives rise to so much un- 
certainty, usually to the disadvantage 
of the trustee. 


FOR EXECUTORS—THREE FACTORS 


JOHN S. BRAYTON 
President, B. M. C.. Durfee Trust Company, Fall River, Mass. 


HE source of compensation must be 

the estate, or in other words the 
principal. The income is not part of the 
estate and may immediately be paid to 
the heirs. 

In determining the compensation, state 
statutes or courts have said that it must 
be fair and reasonable. To determine 
what is fair and reasonable, some states 
have said nothing and allowed the judge 
to fix the rate; other states have passed 
statutes stating a certain percentage of 
the inventory, which may include the to- 
tal estate both real and personal, or just 
the personal alone, the percentage vary- 
ing from 1% to 10%; other states a cer- 
tain percentage of receipts and disburse- 
ments varying from 2%%.% to 5%, so that 
today the executors’ fees of an estate of 
$500,000 would vary from $4,040.00 to 
$25,000.00. The cost of settling this es- 
tate should be practically the same in 
every jurisdiction. 


Universal Basis Non-Existent 


No universal rule for computing rea- 
sonable compensation has been form- 
ulated. “Reasonable means what is fair 
in view of the character of the work re- 
quired, the special problems and diffi- 
culties met in doing the work, the results 
achieved, the knowledge, skill, and judg- 
ment required of and used by the execu- 
tors, the manner and promptitude in 
which the estate has been settled, and 


the time and service required, and any 
other circumstances which may appear 
in the case and are relevant and material 
to this determination. In one state’s 
statute the compensation is based upon 
actual costs, trouble and risk.” Hay- 
ward v. Plat, 98 Conn. 374. 

Even within the same state different 
bases are used by different courts. With- 
in one bank, some divisions are earning 
a profit, others losing—a very unsatis- 
factory and chaotic condition. We can 
only blame ourselves because we have 
not attempted to correct this situation 
and have not agreed upon a proper base. 


Times (But Not Statutes) Have Changed 


When the various statutes were passed, 
estate settlement was not as complex; 
the average estate did not have the mul- 
titude of investments; the capital struc- 
tures of our corporations had not been 
developed; the income tax returns were 
not nightmares; and the inheritance tax 
had not become a destructive force. To- 
day we have another picture, but the 
statutes have not changed. 

The fourth report of the Committee 
on Trust Policies states “The principal 
causes of the present unprofitableness 
of trust business are (1) that in many 
cases the fees permitted by law and al- 
lowed by the courts in the various states 
are based upon conditions that no longer 
obtain; (2) that the duties and respon- 
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sibility of trust institutions have been 
increased tremendously since the enact- 
ment and establishment of the present 
prevailing schedules of fees; and (3) 
that trust institutions are rendering bet- 
ter and more exacting types of service 
for which increased or additional com- 
pensation has not been received.” 

There has entered into this picture the 
Corporate Trustee. Settling estates is 
a proper function of the Corporate Trus- 
tee. The public demand it. The Corpo- 
rate Trustee is no longer ridiculed, but 
is an economic factor in society as is 
clearly proven by its growth. It is the 
Corporate Trustee, a business institu- 
tion thoroughly steeped in accounting 
methods, who demands accurate records 
from his customers, who should know his 
own costs and be not afraid to state them 
openly. 


A Cost-Minded Public 


Today the public are cost-minded and 
they expect to pay the cost plus a rea- 
sonable profit. Let us follow the foot- 
steps of the Commercial Departments. 
Five years ago who knew about meas- 
ured service, float, required balance, and 
desired profit on the activity? Now the 
depositor expects a complete analysis of 
his account, and if he is unable to keep 
the necessary balance, he is willing to 
pay a proper service charge. When the 
bank put in the analysis system, it lost 
business but that which it did not want: 
the unprofitable. But also a strange 
thing happened—its expenses went down 
and its profits rose. 

This analysis was urged by the Re- 
serve City Bankers and Bank Manage- 
ment Commission of the American Bank- 
ers Association, but was put into opera- 
tion by the Country Bankers. The Coun- 
try Bankers have had the experience of 
talking costs with their customers and 
have found out that when the public 
want the service, they will cooperate 
100%, provided that the rate is fair and 
his competitors are bound by the same 
rate. The biggest difficulty that had to 
be overcome was to sell this idea to the 
bank’s directors, who thought that they 
were being personally penalized, and the 
bank’s officers who would not take the 
time to find out what it was all about. 


PARKE-BERNET 
GALLERIES ¢ Inc 


742 FIFTH AVENUE - NEW YORK 


* 


APPRAISALS FOR TAX 
AND OTHER PURPOSES 


PUBLIC SALES 
IN THE 
SETTLEMENT OF ESTATES 


* 


HIRAM H. PARKE, PRESIDENT 
OTTO BERNET, VICE-PRESIDENT 
ARTHUR SWANN, VICE-PRESIDENT 


Have we the same situation in the Trust 
Department? 


A Warning to Trust Departments 


Has any Corporate Trustee, who has 
submitted his costs and based his fees 
on those costs, been refused by any 
Court? I doubt it. Pennsylvania trust 
men were even surprised at the response 
to the new schedules that have been 
adopted in Pennsylvania. Why delay 
any longer and hesitate to go before the 
public and the courts with a just cause? 
Why continue to incur losses? We are 
public institutions accountable to our de- 
positors and our stockholders. Let us 
act before we are told we must. 

Why did Carl Withers, Commissioner 
of Banking and Insurance of the State 
of New Jersey, say “As I see it, as super- 
visory authorities our primary interest 
in this subject is twofold—(1) the in- 
ability of the average trust department 
to operate at a profit and (2) the threat 
to the safety and standing of our insti- 
tutions by reason of the existence of a 
constant potential liability.” 
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Why did E. P. Nielan, Examiner of 
the Federal Reserve Bank of Philadel- 
phia state “I hope that before long any 
customer, court, or examiner can walk 
into any trust department with the 
knowledge that he can be provided with 
the factual data which supports the price 
for trust service. If there has been 
created a precedent for using the value 
of the service and the risks assumed as 
a basis of fees, the visitors questions as 
to what the price of trust service should 
be can be answered with reasonable ac- 
curacy.” 

With the bank commissioners and ex- 
aminers thus understanding our problem, 
we have the strongest ally imaginable 
with which to go before the public and 
the courts. 

Testamentary trust fees, which are al- 
so under the jurisdiction of the various 
statutes and courts, need to be raised 
and revised, as trust men will agree and 
as Mr. Fischer has so ably brought 
forth. Do not estate and testamentary 
trusts constitute at least one-half to two- 
thirds of all trust business? If you re- 
vise one, you must revise the other on 
a similar basis. 


Three Factors 


To determine a proper basis for its 
compensation, the corporate executor 
must bear in mind three elements. 

First—As the Guide to Trust Fees 
emphatically states “Any fee schedule to 
be satisfactory must be based on an ac- 
curate analysis of the cost of doing busi- 
ness.” 

Second—A normal profit on the work 
and expenses. 

Third—A return for the risk and re- 
sponsibility assumed in acting as execu- 
tor. 

The first element can be and is actually 
being computed by many banks today. 
It is the every-day talk of the cost ac- 
countant. 

The determination of a normal profit 
is a little more difficult. Some suggest 
that a percentage of the actual cost is a 
sound basis and that 50% is a sound per- 
centage. Thus to a service showing an 
actual cost of $1,000.00, the corporate 
executor should add $500.00 to produce a 
normal profit on the work done. 
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The third element might reasonably 
be based on $1.00 per $1,000.00, or per- 
haps more in case of a peculiar type of 
assets in the estate. 


The use of these three factors in the 
determination of fees would insure prof- 
itable operation of corporate fiduciaries, 
and remove much of the guesswork now 
used. 

Let me end by quoting from the State- 
ment of Principles of Trust Institutions, 
Article 5—“A trust institution is entit- 
led to reasonable compensation for its 
services. Compensation should be de- 
termined on the basis of the cost of the 
service rendered and the responsibilities 
assumed. Minimum fees in any com- 
munity for trust services should be uni- 
form and applid uniformly and impar- 
tially to all customers alike.” 

Who will unfurl this banner of com- 
pensation based on costs and responsi- 
bility? 


Iowa’s Trust Committee Members 


Sam Torgeson, president of the Iowa 
Bankers Association and cashier of the 
Farmers & Merchants State Bank, Lake 
Mills, announced through the Association’s 
bulletin his committee members appointed 
for the year. 

The members of the Committee on Trusts 
Business are as follows: George W. Falk, 
chairman, cashier, First National Bank, 
Oelwein; F. R. Jones, First National Bank, 
Sioux City; C. F. Harris, State Bank, Glad- 
brook; Ben W. Olson, Security Savings 
Bank, Eagle Grove; H. N. Reints, Iowa 
State Bank, Clarksville; Joseph Menges, 
Alta Vista State Bank; Wayne C. Currell, 
Emmet County State Bank, Estherville; Al- 
bert Halvorson, St. Ansgar Citizens State 
Bank; H.N. Rye, Forest City National Bank 
B. C. Hewlett, First State Bank, Belmont; 
and Geo. W. Nelson, Northwood State Bank. 


retintnineee 


San Francisco, Calif—Jackson D. Baker. 
trust officer of the San Francisco Bank, has 
been elected president of the Associated 
Trust Companies of Central California. Oth- 
er officers are: Don W. Holgate. trust of- 
ficer of the Pacific National Bank. vice 
president and Harry P. Fallis. assistant 
trust officer of the American Trust Co., sec- 
retary. 
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THE CHASE 


As a New York Correspondent 


THREE widely recognized reasons why bankers in 
all parts of the country maintain accounts with the 


Chase— 


1. Nothing gives a correspondent greater satisfaction 
than a dependable day-to-day service. 
The Chase is outstanding for the efficient 
way in which it handles the routine daily 
transactions of its correspondents. 


2. Acorrespondent benefits from widely diversified con- 
tacts with leaders in banking, business and industry. 


The Chase, because of its size, prestige 
and connections, is often in a position to 
be helpful in various matters of impor- 
tance to correspondents. 


3. Correspondents appreciate the value of a friendly, 
helpful official staff in their New York banking 
connections. 

Correspondent bankers quickly develop 
friendly, personal contacts with Chase 
officers who are familiar with the various 
sections of the country and to whom they 
can turn at any time for information 
and advice. 


THE 
CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 





COST ANALYSIS OF TRUST DEPARTMENTS 


A Practical Cost System 


WILLIAM J. WEIG 
Assistant Secretary, Guaranty Trust Company of New York 


HE first rule of all business enter- 

prises is, that you must know what 
it costs to produce an article before its 
selling price can be set. 
the reason for this lack of cost-knowl- 
edge in the trust department? In my 
opinion two major factors are responsi- 
ble: 

First, that the original attempt to de- 
termine the cost of furnishing trust ser- 
vice was made in too general a manner. 
It consisted of putting all the income and 
all the expenses into one group. This 
method tended to bury the losing part of 
the trust business in the profitable part 
of the trust business, so that the net re- 
sult did not reflect clearly the actual con- 
ditions. 

Secondly, when trust management dis- 
covered this error, they inquired whether 
it was possible to determine costs in an- 
other manner. It was then that elabor- 
ate and intricate costs systems were sug- 
gested, and sometimes adopted; which 
suggested systems took such a form that 
they frightened the trust executive into 
a state of hesitation, with the result that 
few knew the cost of furnishing trust 
service. 


It Can Happen Here 


Since 1930 there have been numerous 
surveys and studies of the costs of fur- 
nishing trust service. The results of 
these surveys and studies have been made 
public and compared, one with another, 
and it is surprising how close the an- 
swers were. Your Association has had a 
committee assigned to this subject for 
many years past; it has developed and 
published a recommended cost system 
that is simple and inexpensive and, in my 
opinion, accurate when properly applied. 


From address before Nineteenth Mid-Winter 
Trust Conference, A. B. A. 


What has been. 


There is now really no reason why a 
trust department, small or large, should 
be without a cost analysis. 


It has often been said that the sug- 
gested cost system could not be accurate 
because it relies to some extent on the 
law of averages and is not scientific. 
After all, what does scientific mean when 
applied to an analysis of human effort? 
All cost systems automatically make al- 
lowances for the differences in human 
beings. Most of us overlook standardi- 
zation when we disagree with the law 
of averages as applied to a specific prob- 
lem. The administrative and operating 
work of the trust business has become 
more and more standardized during the 
last ten years which, if we consider all 
other things as being equal, lends itself 
to the establishmert of averages that can 
be considered true. This fact has been 
proved by numerous checks and counter- 
checks, not only locally but also nation- 
wide. 


Anyone who has made a close study of 
cost distribution notices that the percen- 
tages of allocation of many items in the 
expense account remain almost constant. 
It is then that the realization comes that 
the law of averages can be used in allo- 
cating expenses just as accurately as if 
the allocation had been based on details. 
From actual experience I know that the 
use of this suggested cost system will 
give you as accurate a cost accounting 
of the trust department as it is possible 
to secure, regardless of the method used. 
In the smaller banks which do little or 
no corporate business a division of the 
department into executorships, trusts, 
safekeeping and agencies would be suf- 
ficient.. In the larger departments it is 
necessary to widen the scope and further 
subdivide the functional services. 
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Allocating Salaries and Rent 


One of the first things that we should 
remember when we cost-analyze a fidu- 
ciary department is the fact that it is a 
service department and, therefore, it re- 
quires an efficient and well trained staff. 
In all businesses where service is the 
major factor, it is found that salaries 
make up the largest part of the expense 
account. With this fact in mind, it is 
reasonable to conclude that, if the salary 
account is allocated properly, the balance 
of the costs of operating, if distributed 
on salary ratios, would not affect mate- 
rially the final answer. 


The items of salaries in a cost analy- 
sis should include that of officers and 
clerks engaged in administrative, invest- 
ment. real estate, mortgage, operating 
and accounting functions. This item of 
cost should reflect all salaries chargeable 
to the particular function, whether or not 
the actual work is performed directly 
under the supervision of the trust de- 
partment or under the supervision of an- 
other department. Too often separate 
items of costs will appear which include 
all of the component parts of costs un- 
der such headings as Investment, Real 
Estate, Accounting, or some other title. 
Such allocations should be avoided; it is 
better to allocate costs in detail. 


The one item of expense which seems 
to cause more discussion than any other, 
is the charge for rent. To me it is logi- 
cal that this charge should bear some 
relation to the investment that the bank 
has in its building. The trust depart- 
ment is a part of the bank and should 
receive the benefits or pay charges in 
proportion to the other departments of 
the bank. In many of the cost systems 
it is suggested, that the rent charge 
should be based on an appraisal of the 
value of the quarters, as if the space 
were to be rented to an outside tenant. 
Such an appraisal may be fair but gen- 
erally it is much too high and often- 
times, too low. In the opinion of many, 
the rent charge should be based on a fair 
return on the investment in the building 
—usually 5%—plus the operating ex- 
penses and less rents collected from other 
tenants, if any. The amount so deter- 
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mined is then distributed to the various 
departments of the bank based on the 
number of square feet’ occupied by each 
of the departments. 


A Permanent Guide to Policy 


The suggested cost system requires 
that 15% of the trust department’s ex- 
penses should be added for overhead. It 
can be used in all banks where a com- 
plete cost distribution is not in use, to 
cover the expenses of executive officers, 
board of directors’ fees, bank examina- 
tions, etc. It has been proved to be a 
fair charge on numerous occasions and 
within the last year I have verified its 
accuracy in two banks. The use of this 
rate avoids many discussions regarding 
the distribution of overhead charges. 


The other items making up the expense 
account can be determined more readily 
and do not require very much clarifica- 
tion. However, it is always necessary 
to determine these other expenses on a 
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sound basis so that the figures will be 
free from criticism. 

If the cost analysis is prepared for one 
year and then laid aside, you may as well 
save the time and effort spent on its 
preparation. A cost analysis, to be of 
real value, should be prepared annually, 
after which it should be compared to the 
experiences of previous years, and those 
parts which show wide variance should 
be analyzed again to determine the cause. 
After you have had a cost analysis in 
use for a number of years you wonder 
how you were ever able to manage the 
department efficiently before the cost 
analysis was instituted. 
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Let me urge every trust official to in- 
sist that a cost analysis of his depart- 
ment be installed. It is only after all of 
us know our true costs, that we will be 
able to ask for adequate compensation 
for the work and responsibilities of this 
service. The furnishing of trust service 
is a business and, therefore, it is subject 
to the laws of economics. One of the 
fundamental laws of economics is, that 
for a business to be successful and to 
continue, it must prosper. The only way 
that we can guarantee to ourselves the 
ability to continue and to prosper, is to 
know what it is costing us to furnish 
trust service. 


Changing Character of Trust Business 


MILTON R. STAHL 
Vice President, Mississippi Valley Trust Company, St. Louis 


LL of us, since the depression, have 

added to our facilities from time to 
time to meet new and unprecedented 
conditions. We have increased our 
security analysis service in personnel 
and material, and the extraordinary 
cost of servicing properly a great vol- 
ume of defaulted securities has en- 
croached on profits. We know our ex- 
penses in the aggregate but we do not 
know how our costs are distributed 
among our activities. 

Another circumstance making an un- 
derstanding of costs of greater impor- 
tance is the change in the character of 
our business. It is a matter of com- 
mon knowledge that substantial profits 
are dependent on our executorships. In 
this New Deal Era the size of estates 
has decreased and is likely to continue 
to decrease not only on account of 
shrinkage in values, but through the 
inducements offered by our tax laws to 
the making of gifts either by way of 
irrevocable trusts or outright. A man 
interested in arranging his affairs eco- 
nomically and to the greatest advantage 
of his dependents, can no longer af- 
ford to die with a large estate. 

Men of wealth are now taking steps 
to avoid large inheritance and estate 


taxes by passing on their property by 
other methods than testamentary dispo- 
sition. In the future, as such practices 
are better known and as the realization 
of the devastating effect of death du- 
ties becomes more strongly fixed in the 
national consciousness, we may expect 
an accelerated trend in that direction 
which will probably affect adversely not 
only the size but also the number of es- 
tates coming to us. In counselling our 
clients we are obliged to advise them, 
contrary to our own financial interest, 
to dispose of a substantial part of their 
estates before death, and thereby de- 
prive ourselves of executors’ commis- 
sions which were formerly ours. 


Longer Duration of Trusts 


Another factor bearing on the neces- 
sity of a knowledge of costs is the in- 
creasing duration of trusts. Before 
our present high death taxes, trusts 
were set up generally to accomplish 
some particular purpose, and termin- 
ated when that purpose was accom- 
plished. Now one of the principal ob- 
jectives is to minimize taxes by avoid- 
ing successive estate tax levies. Es- 
tates which heretofore were distributed 
outright to beneficiaries are now being 
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Through wars and panics and periods 
of peace and prosperity, Bank of the 
Manhattan Company since 1799 has 
carried on its service to American busi- 
ness men... studying conditions and 
the influences that shape them. 


From its beginning this Bank has kept 
a young viewpoint, an interest in the new 


and progressive. In each generation it 
has had a share in furthering new in- 
dustries that were soundly conceived. 


Now, as in the past, this Bank is playing 
its part in developing a greater America. 


Your business can enjoy the advan- 
tages of this background plus the facil- 
ities and resources of a modern, up-to- 
date institution. 


Member Federal Deposit Insurance Corporation 
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set up in life trusts or trusts for suc- 
cessive lives, to avoid subsequent tax 
levies. Trusts which formerly endured 
only a sufficient time to insure the bene- 
ficiary’s ability to handle the property 
are now continued for one or more lives 
to effect tax savings. A great volume 
of property which once passed by will 
is now being tied up for long periods 
in testamentary and living trusts. Thus 
are we losing administration business. 


Additional difficult and expensive du- 
ties have been assumed by us in the 
handling of our trust business. To 
mention only one item the increasing 
burden of Federal and State tax re- 
quirements has added to our costs. 


What is the result of these tenden- 
cies? The increased duration of trusts 
is not so serious to those of us whose 
commissions are based on annual prin- 
cipal charges, but what of us whose fee 
schedules are based on a small annual 
commission on income and a final fee 
on principal at distribution? Many of 
us are handling business currently at 


a loss in the hope or expectation that 
we will recoup our losses and possibly 
realize a profit over the whole duration 
of the trust by our termination fee. 

If the average duration of trusts is 
increased our fee schedules are thrown 
out of balance. If we are now losing 
money on our personal trust business 
through an inadequate current commis- 
sion on income, we will lose still more 
money through the postponement of our 
termination fee. It would make an in- 
teresting and illuminating cost study to 
determine through an analysis of sev- 
eral representative trust departments 
what would be the effect of personal 
trust costs and profits, if any, of an in- 
crease of ten or fifteen years in the 
average duration of trusts. 


Over-reliance on Props 


Our Corporate Trust departments 
cannot be expected to operate as profit- 
ably in the near future as in the past. 
During the depth of the depression de- 
positary fees in reorganizations and 
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debt adjustments took the place of cor- 
porate issues to raise new capital and 
when these reorganizations and debt 
adjustments declined they were re- 
placed by refunding issues to secure 
lower interest rates. Now most of the 
debt adjustments are out of the way 
and the major volume of refinancing on 
a lower interest basis has been com- 
pleted. Present economic conditions 
plus the discouragement of meeting the 
regulations of the Securities Exchange 
Commission hold out little promise of 
any great amount of new financing in 
the near future. 


As a result of these factors we must 
look more and more to the income from 
our personal trust business for our 
profits. Many of us suspect that our 
personal trust business is unprofitable, 
but we do not know. The Trust De- 
partment which has an accurate knowl- 
edge of the distribution of its costs 
among its different types of business is 
an exception. An outstanding firm of 
specialists in the field of bank and trust 
accounting recently made an exhaustive 
analysis of our Trust Department and 
we learned what we have long suspect- 
ed—that our personal trust business 
shows a substantial loss and our ad- 
ministration and corporate trust busi- 
ness are carrying the department. 


This is a very unhealthy state of af- 
fairs, but I believe that it is an epidemic 
disease in the trust business. Every 
division of our business should stand 
upright on its own feet instead of being 
held up by one or two profitable ones. 
In such a situation a change in the 
business habits of the community may 
kick from under us the one or two props 
which enable us to operate on a profit- 
able basis. 


Getting and Applying Unit Costs 


Banking operations are simple and 
standardized compared to trust opera- 
tions; a fact which many bankers with- 
out trust experience do not realize. 
Many banks are capable of making an 
adequate cost analysis of their banking 
operations through their own auditing 


department. A satisfactory trust de- 
partment analysis must be made by 
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some one who, through experience in 
the examination of other trust depart- 
ments, can set up a standard for com- 
parison of relative costs. 


Unit costs of a trust department are 
without significance when compared 
with those of another trust department 
on account of the wide diversity of 
operating methods and conditions, and 
difference in character of assets held. 
Only an expert who understands the 
operating conditions of the institutions 
compared can make an intelligent com- 
parison of costs. 

Having determined in the aggregate 
our profit or loss on the various types 
of trust service and developed a set of 
accurate unit costs, how can we use 
them? 


In jurisdictions where executors’ fees 
or trustees’ commissions are determined 
by courts, an accurate knowledge of 
costs would seem to be almost a neces- 
sity. A factual basis for the court’s 
action cannot be laid without cost in- 
formation. This would not apply where 
executors’ fees are fixed by law and 
trustees’ commissions are almost in- 
variably a matter of private contract. 

Without cost data it is impossible to 
know what divisions of our business 
are operating on a profitable basis and 
what is the smallest piece of business 
we can afford to accept in each class 
on the existing schedule of fees. This 
information will point out where inten- 
sive new business effort will yield a 
return on its cost. 


A Community of Interest 


A well balanced fee schedule under 
which each division of our activities 
will pay its way and yield a reasonable 
return can be built up only by knowing 
accurately the cost of rendering the 
service. 

With a knowledge of costs we can, 
within the limits of our ability to fore- 
cast the work involved, determine 
whether a given piece of business is 
worth accepting, and we can eliminate 
much unprofitable business. 

It is not enough that one or two in- 
stitutions in a competitive field know 
their costs. It would be to the great 
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profit and mutual benefit of all the trust 
institutions in a community if each of 
them had accurate knowledge of its 
costs and pooled such information. In 
such manner we might get rid of un- 
profitable fee schedules. Each of us 
would realize the folly of competitive 
bidding for business and be better pre- 
pared to place ourselves on a sound 
profitable basis. 

I believe it to be to the interest of 
every fiduciary in a community that 
every other one know its costs so that 
it may have in its hands the means of 
readily demonstrating to itself the folly 
of accepting business at a loss. I de- 
sire that my competitors in my com- 
munity know what it costs them to do 
business, be efficient and make money. 

Unless a trust department makes a 
reasonable profit it can not long remain 
efficient. Each of us has a better op- 
portunity to make money in our com- 
munity if our competitors are efficient 
and the community, therefore, has con- 
fidence in its fiduciary institutions be- 
cause the habit of doing business with 
trust institutions will flourish there. 


Life Insurance for 1937 Was 3.9 
Percent Greater 


Americans acquired 3.9 per cent more 
new life insurance in 1937 than in 1936, ac- 
cording to a report forwarded to the United 
States Department of Commerce by The 
Association of Life Insurance Presidents. 
The report aggregates the new paid-for 
business—exclusive of revivals, increases 
and dividend additions—of 40 companies 
having 82 per cent of the total life insur- 
ance outstanding in all United States legal 
reserve companies. 

It discloses that the total new paid-for 
business of these companies for 1937 was 
an increase of 3.9 per cent. Ordinary in- 
surance an increase of 4.1 per cent. Indus- 
trial insurance a decrease of 2.1 per cent. 
Group insurance amounted to an increase 
of 30.1 per cent. 


— ——— 0 


Fiduciary Trust Company of New 
York, engaged solely in personal trust 
work, reports net profit for 1937 of 
$388,492, against $272,784 earned in 
1936. Dividends aggregating $108,000 
were paid, against $66,000 in 1936. 


THIS NIGHT 
TRANSIT SERVICE 
MAY HELP YOU! 


AT | NUSUALLY prompt presentation of cash 
items throughout the major part of New 
York State and equally prompt return is now 
made possible by the day and night transit de- 
partment of the Marine Trust Company. Items 
sent during the day which reach us in time to be 
forwarded by the night transit department will 
be presented the next day in most of the impor- 
tant centers of New York State. 
\rrangements with correspondents throughout 
the United States also permit the Marine to pro- 
vide speedy handling of items in these sections. 
We shall be pleased to explain the benefits of this 
transit service, so that you may determine how 
useful this institution can be in presenting out of 
town items in the quickest possible time. 


155 trains and 16 planes in and out of the 
city each day put Buffalo in close contact 
with the major portion of New York State 
and with other sections of the United States. 


TRUST COMPANY 
OF BUFFALO 


A MARINE MIDLAND BANK 
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MAINTENANCE OF ADEQUATE FEES 
Progress In Securing Proper Compensation 


W. ELBRIDGE BROWN 
Vice President & Trust Officer, Clearfield Trust Company, Clearfield, Pa. 


UST how to discuss the maintenance 

of something which, in most in- 
stances, does not exist is somewhat be- 
yond my capability. I am firmly con- 
vinced that in most instances and in 
most localities we do not have adequate 
trust fees. 

I conceive adequate trust fees to be 
compensation for our services as fidu- 
ciaries which will compensate us for 
the time and responsibility that we as- 
sume, pay the necessary expense of our 
operation and leave a margin of reas- 
onable profit for our institutions. I 
conceive this profit to be an actual cash 
profit at the end of the year’s business 
which can be translated into the bal- 
ance sheet at the end of the year and 
not only a profit in substantial cus- 
tomers gained for the other depart- 
ments of the institution or good will 
for the institution in the community. 
These items are worth while and often 
very substantial, but they do not take 
the place of balance sheet figures. 


An examination of a great many of 
the annual reports of institutions both 
large and small at the close of the year 
1937 indicates an almost universal sat- 
isfaction with volume of new business, 
a generally uniform satisfaction with 
the profits of the corporate trust divi- 
sions, rare expression of satisfaction 
with the results of personal trust oper- 
ation from the profit side and some very 
definite expressions of dissatisfaction 
with this financial result. 


“Normal” Times Have Changed 


We have said for some years now 
that we are in a period of unrest and 
that what would in normal times be a 
profitable trust to administer is now 
more expensive to handle due to the 


From address before Nineteenth Mid-Winter 
Trust Conference, A. B. A. 


particular problems of the times. In 
part this is true. Many estates are re- 
duced in size due to economic condi- 
tions. They present more involved 
problems for the same reason. Real 
estate and mortgages especially are 
more expensive to administer. I be- 
lieve that the mistake we make is in 
considering these as temporary condi- 
tions which will correct themselves. At 
least, they will be with us for some 
years to come. And in addition, many 
factors have been and are operating to 
prevent the building up of estates of 
substantial size which we would natur- 
ally have expected for new business. 
Low rates of interest have reduced 
the income of both our beneficiaries and 
ourselves. We will have this with us 
for a long time due to investments al- 
ready made, even though investment 
markets should promptly change. The 
tremendous increase in the complexity 
of investment problems due to the ex- 
pansion and rapid change in industry 
and its financing is with us to stay. 


Sound industries of ten years ago, are 
now on the way out due to some en- 
tirely new invention. New industries 
are constantly forming, and we find 
their securities in our trust accounts 
either in kind or by purchase. Invest- 
ments cannot be made and put away any 
longer. Larger and more expensive 
statistical forces will have to be added 
to our trust department expense. 


Tax Returns and other governmental 
reports and the records necessarily kept 
for their preparation, practically un- 
known to us as trust matters twenty 
years ago, now are a tremendous bur- 
den and threaten to increase in volume. 


Necessary Corrections 


Contrast this with the compensation 
side. Statute and court decisions do 
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not change with ease and certainly 
much more slowly than costs. It is 
hard for you from New York to con- 
vince the legislature that the law 
should be changed. It is equally hard 
for us in Pennsylvania to change the 
old custom. Just within a few months, 
one of our leading Orphans’ Courts re- 
duced substantially the reasonable fees 
asked for by one of our largest insti- 
tutions in two cases and allowed fees 
on the old basis of about the year 1910. 


We must each of us in our own local- 
ity face the particular problem and 
inform the legislature or the court, as 
the case may be, that we are rendering 
modern services, assuming increasing 
responsibilities; that we have greatly 
increased expenses and, therefore, must 
be allowed modern fees. 


One new concept of trust fees, and 
a very proper one, is that a proper part 
of the fee for administering a trust 
which runs for an extended period 
should be charged to the remainderman. 
With the beneficiaries’ income reduced 
and our service more complete and 
necessarily more expensive, we must be 
careful not to make our service so ex- 
pensive that it prohibits our employ- 
ment. One way to avoid this is to 
divide our charge among those who de- 
rive the benefit of our effort and thus 
lighten the burden for all. 


The Poorest Basis for Competition 


Uniformity of fees in any competitive 
community is absolutely essential. We 
have had that definitely demonstrated 
in Pennsylvania where prior to 1933 
much cutting of fees was practiced to 
secure business. We adopted a state 
schedule of minimum fees in 1933 with 
the right of any local competitive group 
to adopt such changes as they might de- 
sire. Two groups made their own re- 
vision. One of these has now been re- 
vised upward twice and the second time 
to rates higher than the state schedule. 

The state schedule has been very well 
adhered to and has recently also been 
revised upward in some respects effec- 
tive January 1, 1938. We find that if 
the fee schedules are adequate, a profit 
may be made by all trust institutions, 


Antique and Art 


Auctions 


Trust officers have long made 
use of our fine facilities and 
location for the dispersal of 
estate properties. If you are 
contemplating an auction, 
write us for terms and details. 


department for 
and_ inventories. 


A special 
appraisals 


Inquiries Solicited 


PLAZA ART GALLERIES, Inc. 
9-11-13 East 59th Street, New York 


Auctioneers: 
Messers. E. P. and W. H. O'Reilly 


Member of the Antique & 
Decorative Arts League 


and, if a profit is made, it is a fair as- 
surance that reasonably good service 
will be rendered. Competition can 
center on the quality of service rend- 
ered and this is a fine basis for com- 
petition. 

Even though one or a few institu- 
tions cut their rates, those institutions 
which establish the policy of adhering 
to a uniform minimum are bound to be 
more successful than those which cut 
rates. Those that adhere may lose 
some unprofitable business to the cut 
rate institutions but it is not the low 
bidder in the trust business that does 
the best job. Your reputation in the 
community for good service and fair 
and uniform treatment of all trust 
clients will win out in the long run as 
well as showing you a fair profit in the 
interim. 


Annual Charges and “Co-Fiduciary Split” 


Unfortunately, the custom has arisen 
of basing trust fees on a percentage 
of the income passing through the fidu- 
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ciary with a similar charge on principal 
usually at the termination of the trust. 
There has been some modern thinking 
recently on this subject known as the 
California plan, for some years in use 
there, (now recommended by the Guide 
to Trust Fees) of basing the annual 
‘charges on the principal rather than on 
income. Even though you are not yet 
convinced, I believe you eventually will 
be, that this is a proper step. 

I suggest, as we have done in our 
own recent state revision, that a def- 
inite annual charge be made for the 
maintenance and care of unproductive 
real estate or other assets in the ac- 
count which do not produce income 
against which a percentage charge may 
be made. And also that a transaction 
charge is absolutely necessary in cus- 
todian accounts which are in any way 
active. Some institutions are also mak- 
ing a special charge for the prepara- 
tion of tax returns and other special 
reports entirely aside from their ordin- 
ary compensation and report that it 
is a source of real income and is re- 
ceived most uniformly without any 
criticism. 

The problem of co-executor and co- 
trustee has grown to be a very serious 
one as respects fees. Where the test- 
ator or trustor names as co-fiduciary a 
business associate actively engaged in 
the particular business which may 
make up the bulk of a trust estate he 
can be very useful in its administration 
and will earn a reasonable portion of 
the fee. But the custom which has 
largely grown up of naming one or 


more members of the family as co-fidu- 
ciaries when they neither expect or 
were ever expected to be of any service, 
but merely to divide the fees and thus 
keep down the fees of the corporate 
fiduciary, is very serious and must be 
guarded against. 

This is a delicate subject. We can- 
not be placed in the position of object- 
ing to the appointment lest we give 
the impression that we are expecting 
to do things of which the co-fiduciary 
might not approve. But we should 
firmly take the position that our fees 
should not be reduced by such joint 
appointment and a trustor who desires 
to make such an appointment should 
expect to pay the additional cost. 


Old Business and New Costs 


May I make one more suggestion 
which to many will be ancient history 
but to others may be a source of real 
current income? It goes without say- 
ing that you are now scrutinizing new 
business and not accepting present 
business except on what appears at this 
time to be a proper fee basis. But every 
trust institution and especially most of 
those which have been in business for 
many years has on its books a great 
number of accounts with a fee basis 
fixed or agreed to years ago when con- 
ditions and costs were old fashioned. 

Some of these fees are fixed and can- 
not be changed, but many others, if it 
has not already been done, can be re- 
viewed and a new arrangement made 
concerning fees. This can be made a 
source of substantial increase in the 
present annual fee structure. 

In conclusion, it seems to me that 
this brief discussion of fees is in- 
complete because it merely refers to 
and contains no discussion of what I 
believe to be the most important factor 
in determining adequate fees and that 
is the cost of obtaining them. 

Our fee schedule will never be com- 
plete or adequate until we accurately 
determine and allocate our costs. I have 
purposely avoided discussion of this 
phase of our problem but the entire 
matter must be considered as a whole 
in order to Secure and Maintain Ade- 
quate Fees. ; 





Cost—Plus Basis For Each Account 


W. HARRY BLOOR 
Vice President, Trenton Trust Company, Trenton, N. J. 


HAT is an Adequate Fee? In my 

opinion it is the sum total of the 
cost of the service rendered, plus a fair 
margin of profit to which should be add- 
ed an additional amount for responsi- 
bility and risk assumed. My purpose 
in adding an additional amount for risk 
assumed is to cover possible losses that 
may occur in the best managed Trust 
Departments: Surety bonds do _ not 
cover errors in judgment. 


And in this connection, it would be a 
fine thing if this portion of our fees 
could be set aside in a special reserve 
fund as a cushion against charge offs 
for Trust department losses only. Too 
many trust officers, in the past, have 
relied on the Surplus and Undivided 
Profit account of the Bank for such a 
cushion, only to find in the past few 
years it has disappeared in making good 
losses of the Banking department. Many 
bank officers and directors still think 
Trust departments should never have 
losses—so it would seem good business 
to have a special reserve fund to take 
care of such. 


Eliminate Haphazard and Bargain Rates 


No successful business man can ex- 
pect to continue long in business should 
he fix prices for his merchandise in the 
haphazard manner that many Trust de- 
partments fix fees for service rendered. 
Obviously he uses all legitimate means 
to keep his costs of operation down and 
also to keep his margin for profit with- 
in reason. He does not, or at least 
should not wait to find out his competi- 
tors prices and then fix his own accord- 
ingly. His competitor, for reasons un- 
known to him, may be able to operate 
more economically and be able to sell 
at a price ruinous to him; which means 
he sells his merchandise at a loss or 
markets an inferior article, either of 
which in the long run spells disaster. 


Corporate fiduciaries cannot afford to 
offer inferior service or even mediocre 
service. We have nothing to sell but 
service. Each fiduciary probably will 
finally finish the job in hand but some 
with qualified personnel and good 
equipment will do a better job, do it 
more expeditiously, and more economi- 
cally. The public has been educated 
by our advertising to expect superior 
service from a corporate fiduciary. And 
the Courts tend to impose a higher 
standard of administration on corporate 
fiduciaries. Good service should be the , 
basis of our competitive efforts rather 
than price. 

After determining adequate fees for 
the various types of trust service hand- 
led, how can adequate fees be main- 
tained? Insist on receiving the fee you 
have determined to be fair. Do not cut 
your rates. You are not in a business 
which will permit of bargain rates to 
even the most favored client of your 
bank. 


Know Thy Costs—And Meet Them 


Examine carefully each piece of new 
business offered and refuse to accept 
it unless it can be obtained at a price 
which you are certain will warrant your 
giving the best possible service and still 
show a reasonable profit. Volume in the 
trust department, which most directors 
like to see and strive for, is a fallacy, 
unless each piece of business is on a 
profitable basis. It is not fair to your 
clients to make one profitable piece of 
business carry the burden for several 
unprofitable ones. I hope the day is 
behind us when trust departments ac- 
cepted accounts at nominal fees or no 
fee just to obtain accounts for the bank- 
ing department. Many departments 
have accounts on the books which prop- 
erly belong in other banking depart- 
ments at no fee, these should be dis- 
couraged or a proper fee allocated by 
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the bank to the trust department, for 
service rendered. 


Where fees for Executors, Guardians, 
Trustees under Wills, are fixed by stat- 
ute, these fees are generally for maxi- 
mum rates and in most cases would be 
fair and reasonable provided you could 
obtain the maximum allowed or near 
the maximum. The trouble lies in the 
fact that most Courts with which I have 
had contact are prone to cut the maxi- 
mum rates in half. Frankly, I don’t be- 
lieve some of our Courts have the slight- 
est notion of the time and work neces- 
sary in settling a complicated estate, 
of the multiplicity of forms required by 
our government agencies, and particul- 
arly of the risk involved in maintaining 
intact the corpus of a trust composed of 
personal property. 


Here is where your knowledge of 
costs and adequate fees is vital. All 
Courts are open to reason. If you can 
present a clear picture to the Court 
based on facts and not supposition, I 
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believe you can have the fees allowed 
materially increased on this type of 
business. Also, it may be possible to 
have the statutory fee schedule in- 
creased by proper presentation of the 
facts to the legislators of your State— 
New Jersey, last year, passed an act 
increasing fees to Executors, Adminis- 
trators, Guardians, and Trustees of Es- 
tates under $50,000. 


Profit Protection 


Living trusts, insurance trusts and 
such are difficult accounts to handle 
profitably. You never know definitely 
how long these accounts may remain on 
your books. The risk involved in main- 
taining the corpus of a trust which runs 
forty years is much greater than the 
risk involved in maintaining the same 
amount of corpus for twenty years, yet 
trust departments usually fix fees in 
advance for the life of the trust regard- 
less of the time it may run. 


For such business a fee on principal, 
payable on closing the trust, based on 
an expectancy of fifteen years duration 
with a provision for a fifty percent in- 
crease should the trust run for more 
than fifteen years would seem to be 
reasonable. Another way to protect 
your department on a contract which 
may run for an indefinite period of time, 
is to have the terms of your contract 
broad enough to permit of an adjust- 
ment of fees should conditions so war- 
rant. In the event you cannot provide 
for an adjustment of fees at least you 
should retain the right to resign. 


On this type of account it has been 
customary to fix the annual fee for col- 
lecting and disbursing income on a per- 
centage of income basis. During the 
past ten years, with the sharp drop in 
the rate of income received on trust in- 
vestments, you have found a heavy 
shrinkage in the fees collected from 
this source. Possibly this condition 


may correct itself by a return to normal 
money rates, but a more stable annual 
return may possibly be had by fixing 
the annual fee on the amount of corpus 
handled rather than on income collect- 


ed. 
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When a prospective client asks you 
your fee for a certain type of service, 
don’t give the information as though 
you were ashamed of it. If you do and 
your prospect is inclined to quibble, 
you are at a disadvantage immediately, 
in any discussion on price. Give a di- 
rect and prompt reply with your rea- 
sons if necessary, and in many cases 
you will save yourself a lot of argu- 
ment. 


Itemizing the Statement 


Keep yourself fully informed on cur- 
rent ideas regarding fees, take full ad- 
vantage of membership in the American 
Bankers Association, state and county 
associations, trust officers groups, etc. 
These groups from time to time dis- 
tribute information on fees, such as the 
Trust Division’s “Guide to Trust Fees”, 
the approved schedule of fees of the 
New York City Fiduciaries Association 
and pamphlets by state associations. 
From these you can find out ethically 
what the average department charges. 
These schedules are not intended to 
bind you to definite fees but are only in- 
tended to indicate a minimum below 
which you should not go if you expect 
to operate profitably. In the event 
your department makes no effort to 
analyze costs these schedules should be 
a part of your equipment. Make full 
use of these and be guided accordingly. 

Most of us have, on our books, busi- 
ness which we have handled for a long 
period. In recent years we have taken 
a keener interest in the return from 
each item of business rather than the 
return from the department as a whole. 
We have discovered that a considerable 
portion of these accounts were taken 
at a fee which is regularly showing a 
loss. Some of these contracts may be 
ironclad and we must see them through 
regardless. With others, it may be 
possible, with a little judicious hand- 
ling, to revise the fees upwards. Then 
too, it may be possible to close out some 
pieces of business which are showing 
substantial losses where you cannot get 
a commensurate fee. 


Know the cost of your service, insist 
on a reasonable margin of profit for 


The Dependable 


Executor and Trustee 
for Almost Half a Century 


Mississippi Valley Trust Company 


St. Louis 


each separate piece of trust business, 
give superior service. By so doing I 
believe we need have no fear of the fu- 
ture for our departments and that each 
department will eventually be “A Trust 
Department Operated at a Profit.” 


“T Believes” 


Asked his opinion of what the President 
was trying to do, a conservative Democrat 
said he had recently witnessed a Negro 
baptizing. On each of three occasions when 
the preacher ducked the seeker for grace 
into the creek—first ten seconds, then twen- 
ty, then thirty—he asked: “Does you be- 
lieve?” and was answered: “I does believe.” 
After the third ducking came a voice from 
the bank: “What does you believe?” “I be- 
lieves,” gasped the baptized one, “dat dis 


preacher is tryin’ to drown me.” 
Arthur Kroek in the N. Y. Times of Nov. 23, 1937. 


Some people have a good aim, but don’t 


pull the trigger. 
Job E. Hedges 
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Occasionally you may find the 
facilities of a bank or trust 
company in Chicago of ser- 
vice to you or your Clients. 
If so, you are cordially invited 
to consult us. 
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Limitations On Liability 


Report of Open Forum Discussion 
AUSTIN W. SCOTT 


Professor of Law, Harvard Law School; Leader 


T an Open Forum which is becoming 
a traditional feature of the Confer- 
ence, Professor Austin W. Scott of Har- 
vard Law School presented in his clear 
and engaging manner the major princi- 
ples governing limitations on liabilities 
of trustees. In connection with invest- 
ment liability he pointed out that the de- 
cision in Chemical Bank & Trust Co. v. 
Ott! had since been reversed by the New 
York Court of Appeals which held the 
trustee not negligent in failing to sell 
stock prior to the time of actual sale. 
While, as Professor Scott stated, ap- 
pellate courts on the whole were fairer 
to trustees, he reemphasized the import- 
ance of maintaining contemporaneous 
records so that any investment action or 


inaction might be justified when attack- 
ed. 


Allocation Problems 


On the problems of mortgage partici- 
pations and salvage of mortgages treat- 
ed at the 1937 meeting, Dr. Scott called 
attention to the Court of Appeals deci- 
sion in Matter of Otis?, which modified 
the lower court’s method of apportioning 
the proceeds of sale of foreclosed prop- 
erty, holding that the mortgage rate 
should be applied for the period between 
foreclosure and sale. 

This, he pointed out, is contra the Re- 
statement rule which uses the trust rate. 
The latter was adopted in Pennsylvania 
in Nirdlinger’s Estate®. These cases dif- 
fered also in that the former held that a 
purchase money mortgage given on the 
sale of the foreclosed property, in addi- 
tion to the cash received, should be al- 
located, while the Pennsylvania case re- 


1. See report in 64 Trust Companies 756 (June 
1937). 

2. Reported in 65 Trust Companies 763 (Dec. 
1937). 


fused to do so. However, New York has 
applied the trust rate in the case of an 
unproductive lease. Matter of Rowland.* 

In the case of stocks which have ceas- 
ed to pay dividends and are then sold, 
Prof. Scott referred to the decision of a 
New York Surrogate denying allocation 
on the ground that no interest is due on 
a stock as on a mortgage®. Dr. Scott 
posed the query: how about bonds; 
should allocation be made here? The 
question is at present unanswered, but 
the situation would seem to be anal- 
ogous to the mortgage cases. 


Consent As A Bar 


Turning to the topic of the day, Prof. 
Scott outlined the various grounds upon 
which a trustee’s liability may be limit- 
ed. Consent of the beneficiary is gener- 
ally a bar to any action by the consenting 
person and those whose interests he rep- 
resents. Re the latter, a Pennsylvania 
case was mentioned in which a life ten- 
ant who had a general power of appoint- 
ment had consented to a certain action 
by the trustee. The court held that the 
appointees could not surcharge the fidu- 
ciary since the life tenant was deemed 
to be the owner of a fee and therefore 
represented their interests. Quaere, if 
there had been a default in appointment. 

Omitting the exceptions to the general 
rule as to consent set forth in the Re- 
statement, Sec. 216, Dr. Scott considered 
the principle a sound one, not violative 
of any public policy. In the event of 
non-consent by a remainderman, the 
trustee is required to restore the corpus 


3. Reported in 65 Trust Oompanies 121 (July 
1937), 315 (Sept. 1937). 

4. Reported in 64 Trust Companies 384 (March 
1937). 

5. Matter of Lander, reported in 64 Trust Com- 
panies 384 (March 1937). 
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but is entitled to receive the income 
until the life tenant dies; where the life 
beneficiary has not consented, the situa- 
tion is reversed. 


Passing over laches and discharge by 
decree of court without discussion, Dr. 
Scott enumerated the restrictions on the 
device of exculpatory clauses as limita- 
tions on liability: (a) such clauses are 
strictly construed; (b) they are invalid 
as against the public policy if they go 
beyond a case of ordinary negligence; 
(c) they must not be “slipped in” with- 
out the knowledge of the testator or 
settlor; and (d) they are outlawed in 
New York under what Prof. Scott deem- 
ed a wise statute, Laws 1936, c. 378. 


Partial Defenses 


The matter of partial defenses was 
illustrated by several situations. It is 
universally held that, where a trustee 
invests in two non-legals, he cannot set 
off the loss incurred in one against the 
gain derived on the other. This would 
seem sound since a fiduciary should be 
in no better position by reason of having 
invested in more than one non-legal, for 
he certainly could not charge off the loss 
against the gain on a legal investment. 
In an early New York case, however, 
Dr. Scott pointed out, the court refused 
to surcharge where the trustee retained 
non-legals on the ground that there was 
only one breach of trust and no loss had 
resulted. 


In the case where money has been loan- 
ed on mortgage in excess of the amount 
permitted by the statute, Prof. Scott de- 
plored the absence of authority on this 
point in the United States. An English 
case holding the trustee liable for the 
entire loss was in effect overruled by an 
Act of Parliament limiting liability to 
the excess. 


In connection with diversification, jur- 
isdictions differ as to the existence of 
such a duty, Massachusetts declaring 
that a failure to diversify constitutes a 
breach of trust, the lower New York 
tribunals, on the other hand, holding 


there is no duty. Assuming the duty 
and its infraction Dr. Scott raised and 
left unanswered, because of lack of auth- 
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ority, the question whether or not the 
entire investment should be held bad, or 
merely the excess. The matter of caus- 
ation, it was said, might become impor- 
tant. 


Effect of Co-trustee Refusal 


At this point the meeting was thrown 
open to questions from the floor. In 
reply to an inquiry as to the liability of 
a trustee in a case where a co-trustee’s 
consent is necessary to act, and such con- 
sent has been refused, Prof. Scott re- 
ferred to a New Jersey case in which the 
lower court said that the trustee should 
apply to the court for power but the ap- 
pellate bench reversed on the ground 
there was no negligence. In New York, 
a trust company made such application 
but the court answered that the co-trus- 
tee was not outrageous in his refusal, 
and therefore it declined to act. It stat- 
ed, however, that in the event the refusal 
persisted under such circumstances that 
inaction by the corporate trustee would 
be tantamount to gross negligence, the 
trustee should renew the application. In 
a case where each trustee had equal 
powers, perhaps ordinary negligence 
would be sufficient to compel the corp- 
orate fiduciary to apply to the court. 


As to the extent of a trust company’s 
protection where it has acted on advice 
of its own counsel or counsel for the par- 
ticular estate, Dr. Scott knew of no case 
distinguishing on the basis of type of 
counsel. Where the attorney is in error 
as to the existence of a power, there is 
no protection, notwithstanding that 
counsel has been competently selected. 
As to other matters, e.g. is this mortgage 
a first mortgage or not, the fiduciary 
could probably defend a mistake on the 
ground of advice of counsel. Such a 
distinction lies in the fact that the trus- 
tee should apply to the court when in 
doubt as to the scope of its powers but 
it would not be feasible or practical to 
seek the court’s opinion on matters of 
fact. In any event, the rule should not 
be arbitrary one way or the other. 


In connection with laches, Prof. Scott 
declared that some states have statutes 
running against equitable claims. In 
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In San Francisco . 


California’s oldest national bank offers the facilities of its 
Trust Department to act as Ancillary Administrator, Trans- 
fer Agent, Registrar, and in all other fiduciary capacities. 


Crocker First National Bank 


general, courts consider all the circum- 
stances, and sometimes the period of the 
statute of limitations is considered as 
prima facie equivalent to laches. Wheth- 
er laches should operate against a re- 
mainderman who knew of some infringed 
right during the preceding estate is a 
question on which the authorities have 
split although the better view would 
seem to be that the period should begin 
to run from the date of knowledge. 


A situation without authority is that 
in which the settlor of a revocable trust, 
naming himself as life beneficiary and 
definite remaindermen, directs, after the 
trust has been set up, the retention of 
certain investments, and the remainder- 
men seek to surcharge. Doubt was ex- 
pressed that the latter would be bound 
in such a case, although it was admit- 
ted that the existence of a power to 
amend, without a specific manner of 
exercise, might operate to create an ef- 
fective consent against the remainder in- 
terests. 


With reference to the recently oft- 
mentioned tendency of the courts to hold 
corporate fiduciaries to a higher stand- 
ard than individuals, Prof. Scott stated 
that most of these expressions were 
dicta. While several cases have said 
“here is a professional trustee, etc.,” 
this has perhaps been used only as a 
makeweight. The point is that the corp- 
orate fiduciary represents it has greater 
skill and it is its duty to use the skill it 
has as well as the skill of the prudent 
man. 


of San Francisco 


Trust Powers, Unlimited 


A listing of banks having trust powers 
and showing those “actually operating a 
trust department” in the state of Vir- 
ginia, was recently made by the state’s 
banking association. Tabulation of their 
investigation shows 133 banks with fidu- 
ciary powers in 76 communities. To this 
may be added eight others shown by 
Polk’s Bankers’ Directory as having such 
powers and including five additional 
towns. Only 23 of these reported to the 
association that they did not operate a 
trust department, only four advising 
their operations were very limited. 

The presumption must be drawn, in a 
large majority of the other cases, that 
the trust department was strictly a side- 
line supervised on part time by someone, 
possibly an officer, engaged primarily in 
the commercial banking work, for of 
these banks, 44 have total banking re- 
sources of a million or less and 97 have 
below two-and-a-half millions. 18 banks 
in the state show commercial bank assets 
of over five millions. 

While the forms of personal wealth 
vary largely with the character of a com- 
munity, its total banking resources give 
some indication to the field for and need 
of fiduciary service, particularly as to 
personal trusteeships. It is therefore in- 
teresting to note that in 41 of the towns 
in which trust departments are oper- 
ated, such resources are less than two- 
and-a-half millions, only 18 cities having 
over five millions each among all their 
banks. 





Some Unsolved Tax Problems 


Major Principles of Importance to Fiduciaries 


ROLLIN BROWNE, ESQ. 
Of Mitchell, Taylor, Capron & Marsh, New York, N. Y. 


IDUCIARIES cannot, unfortunately, 

await Supreme Court decisions be- 
fore making up tax returns. They must 
rely to some extent on the interpreta- 
tions of the Treasury Department, the 
rulings of the Board of Tax Appeals and 
the lower Federal courts, and, as a last 
(and, speaking for myself, feeble) re- 
sort, on the opinions of their counsel. 
There are a great many unsolved ques- 
tions which confront them and which 
they must attempt to solve at their peril. 


Deductions For Distributions to 
Beneficiaries 


The 1936 Revenue Act provides (Sec- 
tion 162 (b) and (c)) that in comput- 
ing the net income of an estate or trust, 
there shall be allowed as a deduction the 
amount of income distributed currently 
or properly paid or credited to the bene- 
ficiaries. The law requires that any 
amount so allowed as a deduction shall 
be included in computing the net income 
of the beneficiary. 

The legal and practical difficulties in 
the application of these provisions are 
fraught with danger to trustees. If a 
trustee pays a tax which he is not legal- 
ly required to pay, he may be compelled 
to defend a surcharge suit. On the oth- 
er hand, if a trustee makes a mistake in 
reporting income deductible by him and 
taxable to a beneficiary, utter confusion 
may follow. 

In the first place, the beneficiary may 
be better advised and refuse to pay the 
tax. If the Treasury agrees with the 
trustee and pursues the beneficiary, who 
establishes his immunity after long and 
expensive litigation, the trustee, al- 
though he may have acted in good faith, 
has subjected himself to criticism and 
incurred the ill will of a customer. 


From address before Nineteenth Mid-Winter 
Trust Conference, A. B. A. 


If the Treasury agrees with the bene- 
ficiary, but nevertheless pursues him in 
order to protect itself because of the fidu- 
ciary’s refusal to pay, in that event also 
the trustee loses, and this is true even 
if eventually it is established that he 
was right. If the tax is sustained 
against the beneficiary he may complain 
that he would not have been required to 
pay it if the trustee had followed the 
Treasury rulings. On the other hand, 
if as a result of the ensuing litigation 
the tax is sustained against the trustee, 
the beneficiary may complain of the 
trouble and expense to which he has 
been subjected unnecessarily. 

A few illustrations may be interesting. 
They involve not only the correct inter- 
pretation of the provisions to which I 
have referred, but the effect on those 
provisions of the exemption from tax un- 
der Section 22 (b) (3) of the value of 
property acquired by gift, bequest or 
devise. 


“Annuities” 


Some years ago the Supreme Court 
decided in the Whitehouse case that an 
annuity bequeathed to a taxpayer was 
not taxable to her, even though paid out 
of the income of the estate.1 The Court 
said that “the gift did not depend upon 
income but was a charge upon the whole 
estate during the life of the legatee to 
be satisfied like any ordinary bequest”, 
that the amounts paid to the annuitant 
by the executor were not distributed to 
her as income, and that, therefore, the 
provisions of the law taxing to a bene- 
ficiary all income currently distributable 
were not applicable. The case was dis- 
tinguished from Irwin v. Gavit,? which 
involved merely the distribution of in- 
come of a testamentary trust. 


1. Burnet v. Whitehouse, 283 U. S. 148. 
2. 268 U. S. 161. 
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It follows logically that an executor 
is not entitled, in computing the net in- 
come of the estate, to a deduction for 
the amount of any such annuity paid by 
it, even though in fact paid out of in- 
come. 

Several years later, in the Pardee case, 
the Supreme Court extended its ruling 
to a case where a decedent gave his wife 
an annuity but then conveyed his resi- 
duary estate to trustees in trust to col- 
lect the income and pay the annuity to 
his wife.* 

The ‘Board and the lower Federal 
courts have applied the “annuity” rule 
to a great variety of situations.* It ap- 
pears to be immaterial whether or not 
the fixed annual amount is called an an- 
nuity. The “annuity” rule has been ap- 
plied where the instrument merely pro- 
vided for the payment of a fixed amount 
out of income with a direction to resort 
to corpus, if in any year the income 
should prove insufficient.5 Nor is it es- 
sential that the “annuity” be charged 
upon the entire residuary estate; it is 
sufficient if it is charged on the corpus 
of a special trust fund.® 

Will the “annuity” rule be extended so 
as to apply to every case in which an 
amount is contingently payable to a trust 
beneficiary out of corpus? 

The Bureau has expressed its views 
with respect to a situation where the de- 
cedent’s will provided for the establish- 
ment of a trust, the collection of the in- 
come, and the payment to the wife “from 
such income, and from the principal of 
said B Trust if necessary, in each year 
*** the sum of 2x dollars per year, and 
in case the entire net income from the 
said B Trust is in excess of 1x dollars, 
then to pay to her all of such excess.” 


3. Commissioner v. Pardee, 290 U. S. 365, sub nom., 
Helvering v. Butterworth. Cf. Heiner v. Beatty, 
276 U. S. 598, which has not been overruled ex- 
pressly. 

. Bridgeport-City Trust Co. v. Commissioner, 32 
B.T.A. 1181, aff'd, per curiam, 84 F. (2d) 991 
(C.C.A.2); Bay Trust Co. v. Commissioner, 34 
B.T.A. 233; Union Trust Co. v. Commissioner, 
34 B.T.A. 284. 

. Houston Land & Trust. Co. v. Commissioner, 34 
B.T.A. 999; aff'd. 91 F. (2d) 1012; cer. den., 58 
Sup. Ct. 281; Bush v. Commissioner, 89 F. (2d) 
596 (C.C.A. 9th). 

6. Bridgeport-City Trust Co. v. Commissioner, supra; 
Ink v. Commissioner, 35 B.T.A. 846. 
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The General Counsel ruled that the pay- 
ments to the wife up to 2x dollars con- 
stituted an annuity and that such pay- 
ments, even though made out of income, 
were not deductible by the trustee, but 
that any payments in excess of 2x dol- 
lars would constitute distributions of 
trust income taxable to the wife and de- 
ductible by the trustee. 

What rule would apply, if the payment 
of the difference between the certain 
amount and the amount of the trust in- 
come were not compulsory but rested in 
the discretion of the trustee? In sucha 
case there would seem to be no ground 
on which it could be said that even the 
discretionary excess payments were 
charged on corpus, and certainly it could 
not be said that the payments out of in- 
come were charged on corpus. The pre- 
cise question appears not to have been 
passed upon but somewhat analogous sit- 
uations have been presented in two 
cases. 


7. G. C. M. 13799, XITI-2 C. B. 166. 
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In one case, the trustee was directed 
to pay the entire trust income to the 
beneficiary and was authorized in its dis- 
cretion to pay additional amounts to the 
beneficiary out of corpus, but no such 
discretionary payments actually had been 
made. The Board held that the pay- 
ments out of income were taxable to the 
beneficiary and deductible by the trus- 
tee, saying that the discretionary power 
to make additional payments out of cor- 
pus was separable from the provision for 
compulsory distribution of all income.® 


But, in another case, the District 
Court for Connecticut said, by way of 
dictum, of a similar provision: “This 
provision of the will encroached upon 
the principal in the same manner as the 
provision of the will in the Pardee case, 
(supra). It created a charge upon the 
estate as a whole. It may well be, there- 
fore, that the payments *** were not 
distribution of income, but in discharge 
of a gift or legacy.® 


Capital Gains 


The Board has held that, where a cap- 
ital gain is distributed to a legatee,!° 
including a distribution to a trust of the 
residuary estate,!! a deduction is not al- 
lowable to the executor; also, where cap- 
ital gains of a trust are distributable in 
the discretion of the trustee, the trus- 
tee is not entitled to deductions on ac- 
count of such distributions.!* 


The Board’s decisions go on the 
theory that the capital gain is distributed 
as a gift or legacy and not as a distribu- 
tion of income. However, it seems that, 
for the purposes of the income tax law, 
the gift or legacy consists only of the 
value of the property at the creation of 
the trust or at the date of death, and 


8. Howard v. Commissioner, 34 B.T.A. 57. 
9. Hartford-Connecticut Trust Company v. 
8 Fed. Supp. 218. 


Eaton, 


10. Lehigh Vallky Trust Co. v. Commissioner, 34 
B.T.A. 528. 

. Weigel v. Commissioner, 34 B.T.A. 237, now on 
appeal to the Seventh Circuit Court of Appeals. 

. Chambers v. Commissioner, 33 B.T.A. 1125. In 
White v. Rose, 73 F. (2d) 236, where capital 
gains were distributed pursuant to a discretion 
conferred on the trustee to treat such gains as 
income, the Circuit Court of Appeals for the 5th 
Circuit said that they were distributed as trust 
income, and the deductions were allowed. Cf. 
Alexander v. Coramissioner, 36 B.T.A. 929. 
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that any increase in that value which 
is realized by the trust or estate and dis- 
tributed to the beneficiary is received by 
him as income; i.e., capital gain. 


For example, in the case of a resi- 
duary legacy, the legatee is deemed to 
have acquired the property at the date 
of death and at its value at that date; 
if he later sells it for a greater amount, 
he is taxable on the excess.1* If the ap- 
preciation in the value of the property 
between the date of death and the date 
of distribution of the estate, when real- 
ized by the legatee, constituted an in- 
tegral part of his legacy, or a portion of 
the corpus of the estate, he could not be 
taxed upon it, since it would constitute 
capital, rather than income, under the 
Sixteenth Amendment. Why should the 
result be different merely because such 
income or excess was realized by the ex- 
ecutor and distributed to him? 


Whatever rule is applicable to capital 
gains probably would apply to any tax- 
able income which constitutes corpus, al- 
though not within the income tax statu- 
tory definition of “capital gain.’’!* 


It is impossible to predict what will be 
the interpretation ultimately placed upon 
the existing statute. At present, it 
seems that, if a distribution constitutes 
a gift, bequest or devise, it is not deduc- 
tible in computing the net income of the 
fiduciary; and it may constitute a gift, 
bequest or devise, either because it is a 
distribution of corpus or because, al- 
though a distribution of income, it is 
absolutely or contingently charged on 
corpus.!5 


Income Taxable to the Grantor 


The taxability of income accumulated 
in one year but used for the support or 
education of the child in a later year has 
not been determined. And suppose the 
trust provides for an annuity for the 
child, with the right given to the trus- 
tee to apply all or any part of it to sup- 
port and education. Will the “annuity” 


3. Brewster v. Gage, 280 U. S. 327. 

. See Jamieson Associates v. Commissioner, 37 
B.T.A., No. 17. 

5. See “The Income Tax Liability of Annuities and 
Similar Periodical Payments’ by Roswell F. 
Magill, 33 Yale Law Journal, 228. 
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rule prevent the taxation to the grantor 
of the amounts so used, on the theory 
that they are gifts charged on corpus? 


And what of a trust where the grant- 
or reserves an annuity to himself? Are 
the payments, even when made out of 
income, taxable to the trustee? Although 
such payments are not distributed to the 
grantor as income, and therefore are not 
taxable to him under Section 162, the 
trust instrument is a contract, and un- 
der Section 22 (b) (2) amounts received 
as an annuity under an “annuity con- 
tract” are taxable to a limited extent. 
Assuming that this provision applies, 
are the payments, to the extent they are 
not taxable pursuant to it, taxable un- 
der Section 166 or 167? Or, if Section 
22 (b) (2) does not apply, are the en- 
tire payments nevertheless taxable un- 
der the other provisions referred to? 
The answers to these questions have not 
been given. 


Revocable Trusts 


As to “revocable” trusts, the Treasury 
rulings are of no assistance whatever to 
the trustee. They are obviously illogi- 
cal and patently attempt to extend the 
language of the statute far beyond the 
natural meaning of its words. For ex- 
ample, although conceding that an irre- 
vocable trust for A for life with rever- 
sion to the grantor is not taxable to the 
grantor, the Treasury says that if a re- 
mainder for B is tacked on to the life es- 
tate, but the grantor reserves the right 
to revoke after A’s death, the income 
paid to A during A’s life is taxable to 
the grantor. This absurd and illogical 
distinction, under which the income of 
the life estate is taxed to the grantor 
when he merely may revest the corpus 
after the life estate although it is not 
taxable to him when the corpus surely 
will revert after the life estate, is based 
solely on the elimination from Section 
166 of the words “during the taxable 
year.” 


It seems to me that the amended sec- 
tion merely taxes to the grantor the in- 
come arising during the time he has the 
power either actually to revest the cor- 
pus in himself or to initiate steps which 
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will revest the corpus at some later time. 
Some day the Supreme Court will tell us. 


But I will venture the prediction that 
after the Supreme Court speaks, the ar- 
ticles of the Regulations relating to the 
taxation of trust income to the grantor 
will have a rather emasculated appear- 
ance. The Board already has weakened 
them. In a recent case the Board held 
that trust income was not taxable to the 
grantor merely because there was a “pos- 
sibility of reverter” of the corpus if the 
beneficiary should die before reaching 
the age of thirty.1 


Personal Exemptions of Estates and Trusts 


Where an annuity or other amount is 
chargeable on corpus, is the estate or 
trust entitled to the personal exemption 
of $1,000 under Section 401, of the Rev- 
enue Act of 1937? 


The statute does not deny the personal 
exemption to an estate under any cir- 


16. Boeing v. Commissioner, 37 B.T.A., No. 26. 
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cumstances. But as to trusts, it denies 
the personal exemption “if the trust in- 
strument requires or permits the ac- 
cumulation of any portion of the income 
of the trust and there is not distributed 
an amount equal to the net income.” The 
question is whether the fact that a part 
of the income of the trust is distributed 
as a gift or legacy rather than as income 
renders this provision applicable. 

In the first place, it should be noted 
that the two conditions referred to in 
the statute are cumulative; both must be 
met.if the exemption is to be denied. It 
is submitted that neither condition is 
met. The trust instrument does not “re- 
quire or permit the accumulation of any 
portion of the income’”’; on the contrary, 
it requires that it be paid out to the an- 
nuitant. 

Nor does the second condition appear 
to be met by the situation. Although, 
as we have seen, the amount which is 
paid to the annuitant is not distributed 
to him as income within the meaning of 
the provisions allowing deductions to the 
trustee, it should be noted that Section 
401 does not specifically require that the 
trust income be distributed, but only “an 
amount equal to” the income.!? 


I believe that this question has been 
settled by I. T. Mem. 4725 issued Jan- 
uary 31, 1938 in which the Treasury also 
holds that the exemption is allowable 
where at least one-half of the net income, 
before deductions for distributions, has 
been distributed. 


Income Constructively Realized by a 
Fiduciary 


In one case a decedent, by his will, 
gave his daughter the option, in lieu of 
a certain bequest, to vote the stock of a 
corporation which passed to his estate, 
so as to cause the distribution to her of 
certain real estate held by the corpora- 
tion. She exercised the option and real 
estate of a value in excess of the ac- 
cumulated earnings and profits of the 
company was transferred to her. It was 


17. The Treasury has ruled that the exemption is 
lost if distributable capital gains are accumulated, 
but is not lost if capital gains constitute corpus 
under the governing law and are not distribut- 
able under the terms of the trust instrument 
(Article 163-1, Regulations 94, as amended by 
T. D. 4791). 
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held that a dividend had been paid to 
the extent of the accumulated earnings 
and profits of the company and that al- 
though paid directly to the daughter it 
should be considered as having passed 
through the estate, and, since the divi- 
dend constituted a bequest or legacy to 
the daughter, it was taxable to the es- 
tate.1§ 

In another case the devisee of a legal 
life estate of real property, with contin- 
gent remainders over to unascertained 
persons, applied to the state court for an 
order authorizing a sale of the property. 
A guardian was appointed to represent 
the remaindermen and an order was en- 
tered appointing a referee to sell and 
directing the referee to pay the proceeds 
to a bank to be held in trust, to pay the 
income to the life tenant for life and, 
upon her death, to distribute the pro- 
ceeds to the remaindermen then ascer- 
tained to be entitled thereto. 


This was done. Later, the United 
States sued the bank, as trustee of the 
proceeds of sale, and demanded judg- 
ment for income tax incurred by it as 
trustee on the gain realized on the sale. 
The Court (U.S.D.C.S.D.N.Y.) held the 
bank liable, saying that income had been 
realized and that such income was held 
by the bank as trustee for future dis- 
tribution to unascertained persons. The 
Court dismissed the plea that the gain 
had not been realized by the bank, which 
had merely received the proceeds after 
the sale, holding that under the law any 
income, realized by anyone, which is held 
during the year by a trustee for future 
distribution, is taxable to the trustee.!® 

Although it appeared that meanwhile 
the life estate had fallen in and the bank 
had paid out most of the proceeds, judg- 
ment was entered against the bank indi- 
vidually for over $1,000,000 of tax and 
interest. 

These two decisions point to a real 
danger confronting executors, trustees, 
depositaries and escrow agents. The 
fiduciary may not, on the one hand, close 


18. Sanborn v. Commissioner, 33 B.T.A. 1120; aff'd 
88 F. (2d) 134; cer. den. 301 U. S. 700. 

19 United States v. The National City Bank of New 
York (July 22, 1937). In so holding, the Court 
ignored the requirement of Section 161 (b) that 
“the tax shall be computed upon the net income 
of the estate or trust.” 
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his eyes to the character and source of 
the moneys paid over to him nor may he, 
on the other hand, assume that he is ac- 
countable to the Government only for 
what he actually receives. If income has 
been realized on a transaction with 
which the fiduciary has any connection 
whatever, he should see to it that the 
proper tax is paid or, at least, that he is 
amply protected by indemnity or other- 
wise. 


Statute of Limitations 


Fiduciaries should be warned that, 
while the Board of Tax Appeals has held 
that the filing of a fiduciary information 
return (form 1041), which discloses no 
income taxable to the fiduciary, is suffi- 
cient to start the statute of limitations 
running on the time within which the 
Government may assess or sue to recover 
taxes,?° the United States District Court 
for the Southern District of New York 
recently has held to the contrary.2! This 
problem will not arise in the future, due 
to the recent adoption of one form of 
“Fiduciary Income Tax Return” to be 
used in all cases, but for a long time to 
come it may plague fiduciaries as to their 
liability for past years. 

In connection with the statute of lim- 
itations, there are some points which 
should be mentioned as to requests for 
prompt assessment under Section 275 
(b). In the first place, it should be 
noted that the short period of limita- 
tions which becomes applicable upon 
written request by the fiduciary applies 
only where the request therefor is filed 
“after the return is made.” In the next 
place, the provision for prompt assess- 
ment apparently is applicable only to in- 
come tax liability and not to the dece- 
dent’s liability as transferee for the tax 
of another.?? 

Moreover, a request for prompt as- 
sessment is not effective as to income 
tax liability of the decedent or of the 


20. Werbelovsky, Executor, v. Commissioner, 8 B.T.A. 

442; Estate of F. M. Stearns v. Commissioner, 
16 B.T.A. 889; Brewer v. Commissioner, 17 
B.T.A. 704. 

. United States v. The National City Bank of New 
York, November 27, 1937. 

. So held in Commissioner v. Hulburd, 76 F. (2d) 
736 (C.C.A. 7th); reversed on other grounds, 
296 U. S. 300. 
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estate, where the return was false or 
fraudulent, since the entire Section 275 
is subject to the provisions of Section 
276. 


It is doubtful whether a request for 
prompt assessment is effective to cut 
down the period of five years within 
which a tax may be assessed, or court 
proceedings begun for its collection, un- 
der Section 275 (c), in a case where the 
decedent has omitted from his gross in- 
come an amount in excess of 25% there- 
of. The question is, in a case falling 
within both subdivision (b) and sub- 
division (c), which provision overrides? 
It is submitted that the request for 
prompt assessment should be effective in 
such case, but the question appears never 
to have been passed upon. 


Other Defenses 


If the beneficiary has paid tax on the 
income sought to be taxed to the fidu- 
ciary and will suffer again if the fidu- 
ciary is required to pay, the principle of 
equitable recoupment or off-set applied 
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in the Bull case?* and recently extended 
in Stone v. White,24 may be invoked. But 
where the fiduciary claims credit against 
his own liability for a tax incorrectly 
paid by the beneficiary, and the statute 
of limitations on the refund or credit of 
the beneficiary’s tax has run at the time 
the Government proceeds against the 
fiduciary, there can be no assurance that 
the offset will be allowed.*® 

It may be possible in some cases for 
the fiduciary to invoke the doctrine of 
estoppel, which recently has been great- 
ly extended in cases relating to taxation, 
but it is seldom, if ever, that estoppel 
can be pleaded against the Government.” 
On the whole, a fiduciary is not justified 
in assuming that he is safe merely be- 
cause his beneficiary has been taxed. 


23. Bull v. United States, 295 U. S: 247. 

24. 301 U. S. 532. [See 65 Trust Companies Maga- 
zine 123 (July 1937).] 

25. See Lyman v. U. S. (D. C. Mass., Jan. 28, 1938). 

26. See Grand Central Public Market v. United 
States (U.S.D.C.S.D. Calif.) January 12, 1938. 
See also ‘“‘Estoppel in Tax Law’’, by Randolph 
E. Paul. 
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New Haven-Hartford Trust 
Research Week 


Trust Research Week was held in the 
cities of New Haven and Hartford, Connec- 
ticut, January 10-14 inclusive, 


Mr. Gilbert T. Stephenson, Trust Re- 
search Director of the Graduate School of 
Banking, conducted the conferences and 
meetings. A unique feature of the plan 
was that it was practically state-wide in its 
scope, inasmuch as trust men and others 
from the entire state were present at a num- 
ber of the meetings, one of which was ar- 
ranged by the Connecticut Bankers Assn, at 
which Mr. Stephenson delivered an address 
on “Trust Costs and Fees.” Another meet- 
ing was devoted to members of the Con- 
necticut State Bar Association, at which 
Mr. Stephenson delivered an address on 
“The Increasing Responsibilities of Trustee- 
ship.” Still another meeting of a state- 
wide character was that at which the stu- 
dents and alumni of the Graduate School 
of Banking were present, and a fourth was 
a dinner meeting of Life Underwriters of 
the state, with an address by Mr. Stephen- 
son on “Trusteeship, an Additional Option- 
al Settlement.” 


A program in both New Haven and Hart- 
ford was arranged by the respective fidu- 
ciary associations, under whose auspices 
jointly with the American Institute of Bank- 
ing Chapters in these two cities, the Trust 
Research Week was held. 

During the week Mr. Stephenson made 
many talks before large and representative 
groups including, in addition to those men- 
tioned above, students at the Law School, 
Yale University, members of the New 
Haven Chapter of the American Institute 
of Banking, a joint meeting of all the Ser- 
vice Clubs of New Haven and the Chamber 
of Commerce and Insurance Company ex- 
ecutives. The meetings aroused consider- 
able interest throughout the state and it is 
already apparent that the interesting and 
informative addresses delivered by Mr. 
Stephenson have made a remarkable con- 
tribution to the trust cause in the State of 
Connecticut. 

Reported by William G. Cleaver, V. P. & T. O., 


First National Bank and Trust Company, New 
Haven, Conn. 


a 


Business is like a man rowing a boat up- 
stream. He has no choice; he must go 


ahead or he will go back. 
Lewis E. Pierson 
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Setting the Professional Tone in Financial Services 
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ANKS appear to be destined to do 

the trust business not only through- 
out the United States but throughout 
the common law world as well. 

In this country during the early years 
—that is, between 1820 and 1850—many 
different sorts of corporations undertook 
to do trust business—fire insurance com- 
panies, life insurance companies, hos- 
pital companies, mortgage companies, 
even a canal company. Since about 1850 
practically all the trust business in the 
United States has been concentrated in 
banks with trust departments and trust 
companies with banking departments. 
With the granting of trust powers of 
national banks in 1913 and, after the 
amendment to the Federal Reserve Act 
in 1918, with the opening of the trust 
departments of national banks, banks— 
both state and national—took such a 
lead that other corporations have left 
the trust field almost entirely to the 
banks. 


A Natural Association 


The same is happening in the other 
common law countries, particularly in 
the British Isles. In England as late 
as 1930 the Public Trustee was the dom- 
inant trust institution, and it looked as 
though it might remain so. Further- 
more, it looked as though the banks 
would have to share trust business with 
the life insurance companies as well as 
with the Public Trustee. Today the 
banks have far outstripped both the Pub- 
lic Trustee and the life insurance com- 
panies. In Scotland and Ireland, al- 
though the banks have been in the trust 
business only ten or twelve years, al- 
ready to a rather remarkable extent the 


From address before 19th Mid-Winter Trust 
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people are turning to the banks for their 
trust business. 

Anyone who is interested in or con- 
cerned about banks’ remaining in the 
trust business should read John Reming- 
ton’s new book, “The Future of Trust 
Business—Its Association with Bank- 
ing.” 

If I am right in saying that the banks 
are destined to do the trust business, 
then several facts become almost self- 
evident. One is that bankers and trust 
men are now and may be expected to 
remain close and intimate associates of 
each other. Another, which follows the 
first, is that the policies of banking in- 
evitably will be affected greatly by the 
principles of trust men. A third fact, 
which follows the first two, is that those 
responsible for the development of the 
banking system of the United States 
must take counsel with trust men in 
meeting the banks’ obligations as trust 
institutions. 

In the vast majority of our banks the 
trust man and the banker are in in- 
timate contact with each other. In a 
few of the larger institutions the bank- 
ing and trust departments are almost 
as separate and as distinct as if they 
were different corporations. But even 
in these banks there are daily contacts 
between the trust man and banker. And 
in the smaller banks, the trust man and 
the banker frequently are one and the 
same person. As cashier or treasurer 
he runs the bank, and as trust officer he 
runs the trust department. In all the 
banks with trust departments, large and 
small, trust man and banker serve to- 
gether on the committees and sometimes 
on the boards. 

A trust man cannot be in daily con- 
tact, as he is, with a banker without 
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imposing upon banking some of his own 
ideals. If I were called upon to name 
what I regard as the three basic ideals 
of the trust man I should say (1) un- 
failing and unswerving fidelity to every 
trust, (2) humane and sympathetic ser- 
vice, (3) complete subordination of self- 
ish interests. 

A trust man cannot pick and choose 
among the trusts under his administra- 
tion and be faithful to some and unfaith- 
ful to others; he must be equally faith- 
ful to all—small or large, pleasant or 
vexatious, profitable or unprofitable alike. 

This spirit of fidelity generates loyal- 
ty throughout the bank—in the dealings 
of the staff with one another, with cus- 
tomers and with the public. 

A trust man cannot render indifferent 
or cold-blooded service to beneficiaries 
of trusts. A husband creates a trust for 
his wife, a parent for his children, and 
a child for his parents because, in each 
case, he expects they will receive humane 
and sympathetic service. This, in turn, 
generates a spirit of service throughout 
the bank and makes a cold-blooded bank 
with a trust department an anachronism. 

A trust man, true to his professional 
ideals, must subordinate all selfish in- 
terests to the needs of the beneficiaries 
of trusts. He cannot permit his own in- 
terest or that of his institution to color 
the advice he gives or the service he 
renders. Spreading throughout’ the 
bank this attitude tones up the whole 
institution and creates the spirit of ser- 
vice, which is the mark of a professional 
man. 


Fostering Professional Outlook 


I wish I might accentuate the profes- 
sional nature and aspects of our calling 
and I hope that I can promote an ever in- 
creasing fraternity among our members. 
We cannot be truly professional in our 
concepts and practices without being 
brothers in the cause. Our methods may 
differ but our ideals should not and that 
will make us tolerant of each other, 
which is the basis for lasting fraternity. 

As I see it, the trust man’s part in 
banking is not to help the banker to run 
the bank but to live up to the ideals of 
trust service at its best and by so doing 
to tone up the whole bank. 
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In developing the banking system of 
the United States the trust men should 
be brought into the council of the bank- 
ers. Too often a bank has opened a trust 
department and then called in a trust 
man to run it, without having consulted 
him beforehand as to whether or not a 
trust department was needed or could be 
made to pay. Even today too many trust 
departments, according to the figures of 
cost-analysts, are being run by the bank- 
er without consulting his own trust man, 
much less outside, disinterested trust 
men, as to whether the trust depart- 
ment should be continued and what can 
be done to put it on a paying basis. 


Taking Out the Silver Spoon 

If the banks are to do the trust busi- 
ness of this country, then they must 
make trust service available and acces- 
sible to the American people—available 
in the sense of being adapted to the re- 
quirements of people of small estates as 
well as large, accessible in the sense of 
being within the reach of the people. A 
tremendous stride towards availability 
was made on the last day of the year by 
the promulgation of the rules and regula- 
tions governing common trust funds—a 
movement long and earnestly advocated 
by the American Bankers Asociation. 
Making trust service accessible to people 
in country and town as well as in big city 
still is one of the unsolved problems in 
the trust field. In the solution of this 
problem the bankers need to call into 
counsel trust men of broad vision and 
understanding of the basic principles of 
both banking and trust business. 

Great as is the banker’s part in trust 
service, fully as great, in my judgment, 
is the trust man’s part in banking. Only 
in the intimate association and close co- 
operation of bankers and trust men can 
the banks meet their obligation to render 
the banking and trust service required 
by the American people. 


New York—AUGUST IHLEFELD, JR., 
executive vice president of the Savings 
Bank Trust Company, was elected presi- 
dent, succeeding CHARLES A. MILLER, 
who was advanced to the newly created post 
of chairman of the board. ALBERT O. 
JOHNSON was advanced from vice pres- 
ident to executive vice president. 





COMMON TRUST FUNDS 
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Explanation Of New Regulations 
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ISCUSSION of the new regulation 

of the Board of Governors of the 
Federal Reserve System relating to com- 
mon trust funds is especially pleasant 
because of the long and close association 
we had with your Special Committee on 
Common Trust Funds in connection with 
the preparation of the regulation. 


The topic assigned to me sounded easy 
enough to one who had participated so 
intimately in the drafting of the regula- 
tion. However, before undertaking the 
preparation of this talk, I read the very 
able and comprehensive discussion of 
that subject contained in a leading 
article by George C. Barclay in the 
Trust Companies magazine for January, 
1938, and I found that there was very 
little left for me to say on the subject. 


I considered various imaginary legal 
remedies, including an action for dam- 
ages for trespassing on my preserve, a 
suit for infringement of my copyright, 
and a complaint to the Federal Trade 
Cemmission that he had engaged in un- 
fair competition; but I concluded instead 
to tender him my compliments for doing 
a splendid job. I decided that, instead, 
I would endeavor to give you something 
of background and philosophy. 


Origin of the Powers 


While the Board’s power to issue reg- 
ulations on this subject relates only to 
national banks, all banks and trust com- 
panies, national and State, member and 
nonmember, which desire to operate com- 
mon trust funds must comply with the 
regulation if they desire to obtain the 
tax exemption granted by the Revenue 
Act of 1936. 

The most important question to be 
decided in considering the advisability 


From address before 19th Mid-Winter Trust 
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of issuing a regulation on this subject 
was whether national banks should be 
permitted to depart from the long estab- 
lished principle of trusteeship which re- 
quires a trustee to keep the assets of 
each trust separate and distinct from the 
assets of other trusts. 

The Board could not permit national 
banks to depart from this principle ex- 
cept to the extent permitted by State 
law, because it cannot authorize them 
to violate the State law; but several 
States had enacted statutes expressly 
authorizing the collective investment of 
the funds of various different trusts and 
the practice probably was lawful in most, 
if not all, of the States when authorized 
by the terms of the instrument creating 
the trust. 

In the final analysis, it appeared that 
the question of whether the collective 
investment of the funds of various dif- 
ferent trusts should be permitted was 
not a question of national policy to be 
decided by the Board of Governors of 
the Federal Reserve System but a ques- 
tion which should be left to the decision 
of the various States and to the persons 
creating trusts, 

Furthermore, if any question of na- 
tional policy were involved, Congress had 
already given an indication of its view 
as to what such policy should be by in- 
corporating in the Revenue Act of 1936 
a special tax exemption to common trust 
funds maintained by banks solely for the 
purpose of investing funds held by them 
as trustees, executors, administrators or 
guardians. 

In the light of this Congressional ac- 
tion and in accordance with the policy 
adopted by Congress in authorizing the 
exercise of trust powers by national 
banks when the exercise of such powers 
by competing State corporations is auth- 
orized or permitted by State law, the 
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Board decided to permit national banks 
to invest the funds of various trusts held 
by them collectively in common trust 
funds when such investments are auth- 
orized or permitted by the laws of the 
State in which the national bank is 
located. 


Placing Responsibility for Safeguards 


Congress, however, had granted the 
tax exemption only on condition that 
such common trust funds be operated 
in accordance with regulations prescrib- 
ed by the Board, thereby placing upon 
the Board a definite responsibility to 
prescribe regulations upon this subject 
containing adequate safeguards against 
abuse. The Board undertook to dis- 
charge this responsibility to such extent 
as seemed possible in view of the fact 
that common trust funds are a compar- 
atively new development in this country, 
there are only a few in operation, and 
our experience with them is very limited. 

In lieu of the ancient safeguard of re- 
quiring the funds of each trust to be 
kept separate and distinct from the 
funds of every other trust in order that 


one trust might not be compelled to share 
in losses which should be borne by an- 
other, the regulation contains provisions 
designed to guard against preferences 
and to provide for the pro rata distribu- 
tion of all profits and losses on a fair 


and equitable basis. These are the provi- 
sions recommended by your Special Com- 
mittee on Common Trust Funds which 
require periodic valuations of assets and 
permit the admission of participants to, 
or their withdrawal from, the common 
fund only on the valuation dates and on 
the basis of such valuations. 

In order to guard against the possibil- 
ity that the funds of a trust might be 
invested collectively in a common fund 
when it was not suitable to the peculiar 
needs of that particular trust, reliance 
was placed upon the trust investment 
committee of the bank and no funds are 
permitted to be invested in a participa- 
tion in a common trust fund without the 
approval of such committee. 


Limitations on Amount 


Another major question was what 
limitation, if any, should be prescribed 
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on the amount of the funds of any one 
trust which might be invested in a com- 
mon trust fund. The replies to the 
Board’s request for comments and sug- 
gestions on the tentative draft of the 
regulation disclosed a vast but not unex- 
pected diversity of opinion on this ques- 
tion. They suggested amounts ranging 
all the way from $1,000 to $100,000, and 
a few suggested that there should be no 
limitation on the amount. 

The principal argument in favor of 
the common trust fund was that it would 
afford to small trusts much better diver- 
sification of investments and more econ- 
omical and efficient administration than 
can be afforded where the funds of each 
trust must be invested and administered 
separately. It has also been argued that 
the resulting efficiency and economy in 
administration would enable banks to 
afford expert trust services to many per- 
sons of small means who could not ob- 
tain such services if their funds had to 
be invested and administered separately. 

These arguments did not support the 
suggestion that there be no limitation 
on the amount of the funds of any one 
trust which might be invested in a com- 
mon fund. Furthermore, there was a 
possibility that large participations by 
large trusts with small trusts might pro- 
duce conflicts of interest. 

In view of these considerations, it 
seemed advisable to prescribe some limit 
upon the amount of the funds of any one 
trust which could be invested in the 
common trust fund; and this limit was 
fixed at $25,000, which was the amount 
prescribed by the New York State law 
governing the operation of common trust 
funds. It had been represented that it 
was more difficult to invest small funds 
in New York than in other parts of 
the country and, since the New York leg- 
islature had apparently decided that 
$25,000 was a large enough amount of 
the funds of any one trust to be invest- 
ed in a common trust fund in the State 
of New York, it seemed safe to assume 
that this amount was adequate for any 
part of the country. 


Investment Trust Restriction 


Much consideration was given to var- 
ious restrictions designed to guard 
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against the use of common trust funds 
for purposes other than those for which 
they are intended and especially as de- 
vices for the sale of participations in 
securities to the public; but it was found 


that most of the restrictions suggested 


for this purpose, such as a proposed re- 
striction on the inclusion of funds of 
revocable trusts, would unduly limit or 
hamper the proper use of common trust 
funds. 


It was finally decided to deal with this 
problem by inserting the following pro- 
vision in the regulation: 


“The purpose of this section is to per- 
mit the use of Common Trust Funds, as 
defined in section 169 of the Revenue 
Act of 1936, for the investment of funds 
held for true fiduciary purposes; and the 
operation of such Common Trust Funds 
as investment trusts for other than 
strictly fiduciary purposes is hereby pro- 
hibited. No bank administering a Com- 
mon Trust Fund shall issue any docu- 
ment evidencing a direct or indirect in- 
terest in such Common Trust Fund in 
any form which purports to be negotiable 
or assignable. The trust investment 
committee of a bank operating a Com- 
mon Trust Fund shall not permit any 
funds of any trust to be invested in a 
Common Trust Fund if it has reason to 
believe that such trust was not created 
or is not being used for bona fide fidu- 
ciary purposes.” 


This is believed to be sufficient, espec- 
ially in view of the fact that the Rev- 
enue Act defines a common trust fund as 
a fund maintained by a bank in conform- 
ity with the Board’s regulations and ez- 
clusively for the collective investment 
and reinvestment of moneys contributed 
thereto by such bank in its capacity as 
a trustee, executor, administrator or 
guardian; and any use of a common fund 
for any other purpose of any wilful vio- 
lation of the regulation would subject 
the entire fund to taxation as a corpora- 
tion and probably subject the bank to a 
surcharge in the amount of the entire 
tax. 


Operative Provisions 


In order to facilitate admission to and 
withdrawals from a common trust fund, 
some provision had to be made for the 


q@ Whole-hearted co- 
operation with out-of- 


institutions. 


EQUITABLE 


TRUST COMPANY 
WILMINGTON, DELAWARE 


state trust 


maintenance of adequate liquidity. Your 
Committee suggested that the Board 
might require that at least 60 per cent 
of the value of a common trust fund 
should be maintained in cash and readily 
marketable securities. However, it ap- 
peared likely that a trust institution 
would maintain a considerably higher 
percentage of liquidity than that re- 
quired in the regulation, in order to 
avoid the possibility of the common trust 
fund becoming frozen by falling below 
the required percentage. There was also 
a possibility that, if too high a percent- 
age of liquidity were required, the earn- 
ings of the common trust fund might be 
adversely affected. 

Accordingly, the regulation requires 
that not less than 40 per cent of the val- 
ue of the assets in a common trust fund 
shall be maintained in cash and readily 
marketable securities. 


It seems obvious that persons inter- 
ested in trusts participating in a com- 
mon trust fund should be advised of their 
rights and of the operations of the com- 
mon fund. To this end, the regulation 
contains provisions requiring each com- 
mon trust fund to be established and 
maintained under a written plan, that an 
annual audit be made of each such fund, 
and that copies of the plan and of the 
audit shall be furnished to interested 
parties upon request. 

Likewise, since a fiduciary is permit- 
ted to charge fees for the administration 
of each individual trust, a bank operat- 
ing a common trust fund is not permit- 
ted to charge any additionai fee for the 
management of the common trust fund. 
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For equally obvious reasons, the regu- 
lation forbids the bank operating a com- 
mon trust fund from investing any of 
its own funds in such common trust 
fund or having a selfish interest in the 
assets of such fund, and the operation of 
the fund is made subject to general pro- 
hibitions against self dealing. 

It must not be supposed that provi- 
sions of section 17 are the only provi- 
sions of the regulation which must be 
taken into account in this connection. 
On the contrary, the investment of the 
funds of any trust in a common trust 
fund are subject to all the other applic- 
able provisions of the regulation. 


Fundamental Principles 


It may be said by way of summary 
that the provisions of the regulation gov- 
erning common trust funds are based 
upon the following fundamental concep- 
tions: 

1. That the advisability of banks oper- 
ating common trust funds is a question 
of policy for the determination of the 
individual States in the discharge of 
their responsibility for the regulation 
of the administration of trusts; 

2. That a common trust fund should 
not be used by banks as a device to en- 
gage in the sale of participations in 
securities to the public; 

8. That where an individual trust is 
of such size that its funds may be in- 
vested separately to advantage, it is pre- 
ferable that such funds be invested sep- 
arately rather than in a common trust 
fund; 

4. That preferences between individual 
trusts participating in a common trust 
fund must be avoided; 

5. That a bank administering a com- 
mon trust fund should not have any self- 
ish interest in the assets held in such 
fund; 

6. That persons having an interest in 
trusts participating in a common trust 
fund should be kept fully advised of the 
rights of the participating trusts and of 
the status of the participations of such 
trusts; and 

7. That banks administering common 
trust funds should not receive manage- 
ment fees or other additional compensa- 
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tion for the administration of such 
funds. 


Small Cash Funds 


Some of you may have wondered why 


. a provision similar to that contained in 


the 1936 regulation for the investment 
of cash balances too small to be invested 
separately to advantage was retained in 
the new regulation which also permits 
the collective investment of trust funds 
on a much larger scale. This was done 
because it appeared that many banks 
would not be interested in the establish- 
ment or operation of common trust funds 
on any large scale but that the limited 
authority to make collective investments 
of small cash balances representing the 
odds and ends of various trusts might be 
helpful to them and they should not be 
deprived of this privilege. 

Some curiosity also seems to exist as 
to why the amount of any one trust 
which might be invested in this smaller 
and simpler type of common trust fund 
was limited to $1,200. Several banks 
had complained that the language of the 
old regulation, “cash balances * * * too 
small to be invested separately to ad- 
vantage,” was too vague and that it 
should be made more specific. It ap- 
peared that, if the limit were fixed at 
$1,200, this would enable the banks to 
invest odd amounts of each trust in such 
a fund until a particular trust had ac- 
cumulated enough to withdraw its funds 
from the common fund, invest them sep- 
arately in a $1,000 bond, and pay any 
necessary premium, accrued interest, 
commissions and other incidental costs. 


Essential Precautions 


It is feared that the actual operation 
of common trust funds will involve many 
complications and considerable expense 
as a result of the practical difficulties 
necessarily inherent in the problem of 
handling collectively the investment of 
the funds of many different trusts. 


These complications are mentioned, not 
with a view of discouraging the estab- 
lishment and operation of common trust 
funds, but with the view of suggesting 
that any trust institution contemplating 
the establishment of such a fund should 
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first inform itself thoroughly not only 
of the legal requirements but also as to 
the practical and accounting problems 
involved in the operation of such a fund 
and should carefully weigh the advant- 
ages and disadvantages both to the trust 
institution and to the various trusts in- 
volved before reaching a decisicn as to 
whether or not it will establish such a 
fund. In this connection it wuld be 
advisable to consult the operating officers 
of some of the trust institutions who 
have had experience in the operation of 
such funds and who are familiar with 
the practical problems involved. 

In concluding these remarks, I should 
like to make two statements of a cau- 
tionary nature. 

First, under the Revenue Act of 
1936, common trust funds are entitled 
to tax exemption only if they are oper- 
ated in conformity with the Board’s rules 
and regulations. Therefore, a bank oper- 
ating a common trust fund should be 
particularly careful to conform to the 
requirements of the regulation in order 
that the tax exemption may not be for- 
feited and the trust institution possibly 
surcharged for the resulting costs to the 
participating trusts. 


Fiduciary Service in 
W estern Massachusetts 


This Bank, through fifty years of 
experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 


Springfield Safe Deposit 
and Trust Company 
Springfield, Mass. 


Member Federal Deposit Insurance Corporation 


Lastly but most important of all, those 
interested in the development of the com- 
mon trust funds should do everything in 
their power to see that each such fund 
is properly and prudently operated. I°* 
know of nobody better situated or bet- 
ter equipped to undertake the task of 
safeguarding this development than the 
Trust Division of the American Bankers 
Association; and I am confident that the 
Board of Governors and other super- 
visory authorities can rely upon their co- 
operation and assistance to this end. 


Practical Problems In Operation 


RODMAN WARD 
Trust Officer, Equitable Trust Company, Wilmington, Delaware 


HE ordinary, day by day operation 

of a Common Trust Fund should not 
present any difficult problems to a well- 
equipped trust department. There isa 
certain amount of additional machinery 
to be set up and some new routine to 
develop. Section 169 of the Revenue 
Act of 1936 together with the recent 
amendment to Regulation F have com- 
pletely done away with the one real 
difficulty which affected all trust com- 
panies as well as national banks and 
which seemed so unavoidable and so 
useless: the tax dilemma. That, fortun- 
ately, seems to have been left behind us. 


There remains no serious bookkeep- 
ing problem. It is possible to keep most 
of the records on the identical forms 
now used in the trust department. 
Some special forms are needed; the 
larger the Fund and the more highly 
organized the trust institution, the 
more efficiency will be gained by wider 
use of specially designed forms. 


Determining Interest in Income 


Although a large institution may find 
it desirable to keep the records of in- 
come on an accrual basis, that is by no 
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means necessary. In essence you need 
do no more than to collect it in one ac- 
count, and disburse it periodically as 
you would the income of any trust, to 
the beneficiaries, which are of course 
the participating trusts. It is true that 
you have a good many beneficiaries and 
their interests are expressed in small 
and unequal fractions. A calculating 
machine takes care of that. 


There is one problem in connection 
with the allocation of income which de- 
serves attention. A participating trust 
is entitled to its proportionate part of 
the income which is accrued during the 
participation of that trust. Therefore, 
whenever a trust is admitted to partici- 
pation or withdrawn from participation 
there is the problem of the allocation 
of income accrued but not collected. 


There have been two methods used to 
take care of this. One is the same thing 
you do every time you buy or sell a 
bond. You determine the amount of 
accrued and uncollected income in the 
whole Fund. You divide that amount 
by the number of Units of Participation 
then outstanding. The income account 


of any trust which at that time pur- 
chases Units is charged the proper multi- 
ple of that quotient, and the income 
account of any trust whose Units are 
then redeemed is credited the proper 


multiple. The income account of the 
Fund is credited and charged contrari- 
wise. 


There are two troubles in this meth- 
od. One is that a security held by the 
Fund may default on the interest you 
have accrued, which means you should 
make adjustments. The other has to 
do with the tendency of this method to 
increase the load of bookkeeping at 
peak periods unless the books are kept 
on an accrual basis. 


Separate Income Accounts 


The other of the two methods avoids 
both these difficulties, but has its own. 
It is based on the idea that the make- 
up of a Fund, from the point of view 
of participants, remains constant be- 
tween valuation dates. A_ separate 
account is carried for income accrued 
between each successive pair of valua- 
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tion dates, or, let us say, for each three 
months period. As each item of in- 
come is collected, it is credited to the 
proper one of these income accounts. 
A dividend is naturally credited to the 
account of the period which covers the 
record date. Semi-annual interest is 
split proportionately among two or 
three income accounts. 


When the time comes for income dis- 
tribution, a trust which has partici- 
pated in the Fund for only the preced- 
ing three months, receives only its 
share of the income collected in the 
appropriate account but a trust which 
has been participating for a long per- 
iod receives its share of the income in 
each account. That may sound like a 
lot of accounts, but there are never 
more than three. A variant of this 
method has been worked out for use 
when books are kept on an accrual 
basis. 


The advantages of this method are 
that you disburse only what is collected 
and the work is spread more evenly 
through the periods. The disadvantage 
is that, at the time of first income dis-- 
tribution to a newly admitted trust, only 
a small amount is distributed, which 
does cause inquiry from beneficiaries as 
to the rate of return. Also, there are 
always two additional distributions of 
income after a trust withdraws from 
participation, which is frequently after 
termination of the trust. 


Amortization Methods 


In those states where it is required 
that premiums on bonds be amortized, 
there is a practical problem. It does. 
not seem equitable to amortize costs of 
bonds to the Fund in the same way you 
would amortize in a trust. Various. 
participants in the Fund, having ac- 
quired an interest in the Fund at differ- 
ent times, have acquired an interest in 
the bond at different costs. I think it 
is generally admitted that the theoret- 
ical basis for the common methods of 
amortization won’t stand up well under 
close scrutiny. Present methods of 
amortization are a practical and ar-- 
bitrary solution of a problem to which: 
there is no perfect answer. 
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However, a very ingenious method 
has been evolved in Common Trust 
Funds which seems as equitable as does 
ordinary amortization. The basis for 
this method is not the cost price to the 
Fund of securities but is each succes- 
sive value of the securities as deter- 
mined when the Fund is repriced. After 
the values have been determined each 
time, all of the then determined prem- 
iums on bonds are lumped together, 
with proper weighting for the various 
maturities, and the amount is deter- 
mined which is proper for amortization 
of those premiums over the period until 
the next valuation date. That is trans- 
ferred from income to principal. There 
is no necessity for writing down book 
values of the various bonds. 

Then we come to the question of valu- 
ing the Fund, pricing the securities. 
This is necessary each time participa- 
tions are admitted or withdrawn. Reg- 
ulation F requires that this be done at 
least quarterly. 


Valuation of Securities 


Regulation F requires also that the 
Plan or Declaration of Trust under 
which the Fund is established shall, in 
detail, prescribe methods for this val- 
uation. For stock exchange securities, 
the closing sale price on the valuation 
date might be taken, or the mean be- 
tween high and low sale prices, and in 
default of sale, the bid price or the 
mean between bid and asked. For un- 
listed securities, which have a reason- 
able market, newspaper or broker’s quo- 
tations can usually be obtained. It will 
probably be advisable to provide for 
determination of values in some cases 
by the Trust Investment Committee of 
the bank. The Plan must cover all 
contingencies. 

Regulation F requires a high degree of 
liquidity for a Fund. As I understand 
it, that means a large percentage of a 
Fund will have to be in stock exchange 
securities, governments and a few of 
the most active municipals. 

In valuing bonds which were not 
sold on the valuation date, my own 
company relies heavily on brokers. We 
send to specialists in municipals a list 


At your service with complete 


trust and banking facilities. 


BERKS COUNTY TRUST 
COMPANY 


Reading, Pennsylvania 


e Member Federal Deposit Insurance Oorporation @ 


of municipals, to others, other lists, re- 
questing them to appraise them as of 
the close of business on the proper 
day and according to the proper rules, 
and to return the appraisals immediate- 
ly. In that way we have the information . 
available from various sources quite 
promptly. Possibly we country bank- 
ers can make our correspondents do a 
large part of the work. But it will have 
to be done accurately and promptly— 
Regulation F gives only two days in 
which to complete it. 


Liquidity Requirements 


The Regulation further says that you 
can’t redeem Units for cash or take in 
cash on issuance of Units if, after you 
are through, less than 40% of the Fund 
would be liquid. The percentage of 
liquidity is determined by the amount 
of cash and readily marketable securi- 
ties. 


What happens if you go below the 
40% level? In the first place you can’t 
take new money in. But even more 
awkward is it that you can’t redeem 
Units except partly in cash. If the 
liquidity of the Fund is 30%, you can’t 
pay out in cash more than 30% of the 
redemption value of the Units. The 
rest of the redemption can only be 
made with non-liquid assets. 


In other words your Fund is effec- 
tively frozen. Obviously the 40% limit 
is to be taken as an absolute minimum. 
Normally a much higher percentage, 
possibly 60%, will be considered a 
working minimum. A_ considerable 
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cushion of excess liquidity is an abso- 
lute requisite to successful operation. 


Perhaps some trust company which 
does not have a Trust Investment Com- 
mittee will wish to establish Common 
Trust Funds. As I see it, in order to 
receive the benefits of Section 169 of 
the Revenue Act, it will have to estab- 
lish a Trust Investment committee not 
only to do all the things required with 
respect to the Common Trust Fund but 
also to function in other ways called 
for in Regulation F. 

In the operation of the Common 
Trust Fund, this Committee has im- 
portant duties with respect to determin- 
ing the propriety of admitting each 
trust to participation and with respect 
to determining the quality and liquidity 
of each investment held by the Fund. 
Obviously the Committee will require 
considerable help from a statistical de- 
partment or from investment officers, 
particularly in the form of recommend- 
ations supported by data to be supplied 
to them at their meeting next before 
each valuation date, a meeting which 
should be within a very few days of 
the valuation date. 


Simplifying Participation 


Simple machinery will have to be set 
up to provide that notice is sent out at 
the time any trust first invests in a 
Fund, to all of the persons to whom it 
is customary to send statements of that 
trust. I believe that such notice in the 
form of a carefully phrased letter will 
be valuable in explaining the nature 
and purpose of the Fund and will fre- 
quently save an offiicer from having to 
spend time explaining it in conversa- 
tion. 

Simple machinery will also have to 
be set up to ascertain that a trust does 
not pay in to the Fund or Funds for 
participation more than a total of $25,- 
000., and to ascertain that there is not 
another trust participating in your 
Fund or Funds which is, under the 
Regulations, so similar as to be consid- 
ered identical. 

A Common Trust Fund has a tend- 
ency to cause a heavy burden of work 
to occur at periods. I would advise any 
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company about to establish a Fund not 
to pick as valuation dates the last days 
of March, June, September and Decem- 
ber. There is no important reason for 
doing so, and there is, as you all know, 
every reason for not increasing the 
amount of work to be done at the first 
of the year. Pick some intermediate 
dates, dates when your trust bookkeep- 
ers are least busy, for your valuation 
and income distribution dates. 


As to the frequency of valuation 
dates, which are of course the times 
when trusts may begin or withdraw 
from participation, experience seems to 
show that quarterly is often enough. 
The Regulation requires that as a min- 
imum; the New York state law does 
likewise. It may be that large compan- 
ies with elaborate organization can 
justify revaluation each month, or every 
two months. But my own company, 
with seven and one-half years exper- 
ience, has had no real troubles result- 
ing from irate remaindermen demand- 
ing their cash more quickly than we 
could redeem the Units in their trust. 


Advantages Greater Than Problems 


What happens when an investment in 
the Fund goes sour? The Regulation 
prohibits any distribution of cash in 
redemption of a Unit so long as an im- 
proper investment is in the Fund. You 
must first sell that investment, dis- 
tribute it in kind ratably among all 
participants, or segregate it in a frozen 
account for realization for the benefit 
of the then participants. Critics have 
suggested that, when we get into the 
next severe depression, each Common 
Trust Fund will carry trailing behind 
it a series of segregated and frozen 
assets, and that almost every trust in 
the bank will have a one-ten thous- 
andth interest in Segregated Mortgage 
No. 1 and a one-ten thousandth inter- 
est in Segregated Bond No. 2, with 
resulting severe headaches. 

No one will know the correct answer 
to this until the time comes. In the 
meanwhile salable securities will have 
to be watched carefully and sold when 
their quality begins to slip. Invest- 
ments for a Common Trust Fund, par- 


















ticularly a legal Common Trust Fund, 
must be most conservatively made. It 
may be advisable for you to buy even 
better grade investments for your Com- 
mon Trust Fund than you do for your 
trusts. If you are buying sixty per- 
cent of valuation mortgages for trusts 
you should buy fifty percent mortgages 
for a Common Trust Fund and you must 
be particularly careful to investigate 
the mortgagor’s credit standing. 
There are grounds for a belief that 
mortgages should not be included at 
all; they have shown themselves to be 
completely non-liquid under certain 
conditions. I believe that the percent- 












HERE are two well-recognized rules 
of equity under which the courts 
have penalized trustees for the ming- 
ling of trust funds. 

The oldest of these rules applies to a 
trustee’s mingling funds which he holds 
as trustee with his own private assets. 
This practice, if permitted, would en- 
courage conversion and embezzlement, 
and the reason for the rule is obvious. 
A person so mingling funds may claim 
a fortunate investment to be his own 
and an unfortunate investment to be 
that of the trust. It puts him in posi- 
tion to pledge trust assets as collateral 
for his own loans and even to dispose 
of such assets and embezzle the pro- 
ceeds. It is severely penalized when 
encountered. 

Out of this old rule grew another 
rule: that pertaining to a _ trustee’s 
mingling the funds of one trust with 
the funds of another. The reasons for 
this rule are also obvious, but less com- 
pelling. A trustee might, of course, 


show favor to one trust at the expense 
of another if the funds were mingled. 
The practical reason, however, is that 
upon a forced accounting, resignation 
or death of a trustee, and the appoint- 
ment of successors who might be sev- 
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JOHN T. CREIGHTON 
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age of mortgages in the Fund should be 
low, merely enough of them, when ne- 
cessary, to bring the yield up to what 
you feel you must obtain, not what you 
would like to obtain. 

Against whatever disadvantages and 
complexities you may feel are involved 
in Common Trust Funds, you must 
weigh the definite advantages to be 
gained from it: closer and more capable 
investment supervision and greater 
stability of income and principal, and 
a definite reduction in the cost of oper- 
ation which, if it does nothing else, will 
permit you to extend the field of trust 
service. 


eral different persons, it becomes neces- 
sary to unscramble the accounts, which 
is costly in all cases and impossible in 
some. 

As to the soundness of these rules we 
have no controversy, but it is the posi- 
tion of corporate trustees that the sec- 
ond rule should not be so applied as to 
prevent their establishing and main- 
taining common trust funds. Their 
modern methods of accounting, their 
frequent internal and external audits, 
and examinations by public officials, as- 
sure the accuracy and adequacy of their 
accounting systems. Their capital and 
surplus stand as security for breach of 
trust. 

At this point it might be well to dis- 
tinguish between what is known as a 
“contract fund” and a common trust 
fund authorized by specific statute. The 
so-called “contract fund” is one in 
which the participating trusts mingle 
their funds for investment by virtue 
of special permission contained in the 
instruments by which they were creat- 
ed, and the fund itself is operated in 
accordance with a special written plan 
to which all participants agree. This 
special permission and the administra- 
tive plan waive all legal requirements 
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as to keeping the funds separate. Un- 
less, therefore, there is some specific 
statute or rule of law which cannot be 
waived, prohibiting the mingling of 
trust funds, a contract fund can be 
established anywhere without special 
legislation, subject to the application, 
where applicable, of rules and regula- 
tions of the Board of Governors of the 
Federal Reserve System, or local bank- 
ing boards. 

The recently issued Regulation F of 
the Federal Reserve board, which is ap- 
plicable to national banks and to cer- 
tain new members in the System, per- 
mits the establishment of such funds 
“whenever the laws of the state in 
which the national bank is located auth- 
orize or permit such investments by 
state banks, trust companies, or other 
corporations which compete with na- 
tional banks.” This language is very 
broad and would seem clearly to cover 
the establishment of contract funds 
where not prohibited. 

As a practical matter, regardless of 
whether the particular bank or trust 
company is subject to Regulation F, in 
order to get the income tax advantages 
of Section 169 of the Revenue Act, it 
is necessary to establish and maintain 
a common fund in accordance with Reg- 
ulation F. 

A contract fund, while very useful, 
does not completely solve the problem 
of handling small trusts. Any bank or 
trust company which has been in the 
trust business for any considerable 
length of time will have accumulated 
a number of small trusts through wills 
and voluntary trusts, as well as guard- 
ianships and committeeships, not sub- 
ject to amendment either because the 
creator of the trust is dead or because 
the right to amend was not reserved or 
permission legally cannot be obtained. 
It is necessary to cut this Gordian knot 
by permissive legislation. 

That the mingling of the funds of 
small trusts for investment, so as to 
obtain the advantages of diversification 
and continuous mass management, is 
beneficial to those small trusts, is quite 
generally recognized. It seems entirely 
proper for our legislators to pass laws 
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authorizing such mingling under proper 
safeguards. 


State Laws Classified 


Various statutes already exist in 
several of our states. In addition to 
Indiana, Minnesota and New York, new- 
comers in 1937, such statutes are in 
force in Delaware, Ohio, Oregon, Penn- 
sylvania, and Vermont. The great maj- 
ority of our states still need legislation; 
I may classify that already passed in 
three broad classes: 

(1) Legislation which permits the 
mingling of trust funds but sets forth 
no special requirement. This form has 
the advantages of both extreme simpli- 
city and flexibility. 

(2) Legislation which assumes that 
common trust funds will be maintained 
in accordance with a written plan and 
sets forth some few requirements and re- 
strictions. This form has the advantage 
of flexibility; and | 

(3) Legislation which assumes to fix 
requirements and, either by its own pro- 
visions or through regulation, com- 
pletely controls the administration of 
common trust funds. This is the New 


York form. It is complicated and in- 
flexible but it has the advantage of 
certainty. 


While simplicity and flexibility are 
desirable elements, nevertheless, in 
some features at least, certainty of pro- 
cedure is equally desirable. There are 
certain inherent complications which 
must be met and certain essential safe- 
guards which must be set up. Neither 
simplicity nor flexibility will serve the 
purpose. The choice seems to be the 
recognition of a written plan, regula- 
tions or statutory detail, or a combina- 
tion of these. Whatever form your leg- 
islation may take, certain points must 
be kept in mind. 


Essentials Point for Statutory Coverage 


(1) Limited to corporations: While all 
the present legislation does not contain 
this limitation, I think it a desirable one. 
Many individuals are not competent to 
maintain the complicated accounts neces- 
sary for successful operation of a com- 
mon trust fund. Its continuity will be 
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interrupted by death. Its honest and 
competent administration will not be 
assured by public examination. It would 
not obtain the tax relief under Section 
169 of the United States Revenue law 
which applies only to corporations. 

If limited to corporations, shall every 
trust corporation be permitted to enjoy 
the privilege or shall it be limited to na- 
tional banks and those chartered as 
banks and trust companies under state 
law? Should they be required to obtain 
a special charter or permission for the 
purpose? Should there be a classifica- 
tion as to the size of the institution, 
the number of trusts, or the amount of 
the fund? These, obviously, are ques- 
tions to be answered by the legislature 
in each state. 

(2) Bona fide trusts: Unless a common 
trust fund is limited to trusts created 
for real trust purposes and not as sub- 
stitutes for temporary investment, the 
fund will not serve the purpose for which 
it was intended. On the contrary, it will 
involve the trustee in the business of 
selling investment trust shares. Regula- 
tion F prohibits such misuse. 

Should trusts in which there are co- 
trustees be permitted to participate? I 
think they should; otherwise, trust ser- 
vice will be too greatly limited. And I 
think they should, without any legal or 
practical objection. 

Should revocable trusts be permitted 
to participate? I think they should, pro- 
vided they are bona fide trusts and not 
merely substitutes for temporary invest- 
ment. It is easy to identify bona fide 
trusts even though revocable. Exper- 
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ience has shown that such trusts are 
not, to any large extent, revoked because 
of market conditions. They do not con- 
stitute a menace to the fund in the shape 


_of a possible run. 


Should a common trust fund be open ~ 
to small trusts? There has been consid- 
erable difference of opinion on this point. 
Logically, there should be no limit, be- 
cause it is impossible to fix an arbitrary 
point at which a trust may cease to ben- 
efit from such participation. The Fed- 
eral Reserve board’s Regulation F, how- 
ever, fixes a limit of twenty-five thousand 
dollars and it is, therefore, unnecessary 
for state legislation to concern itself 
with this question. It is to be hoped 
that no legislature would set a limit lower 
than that fixed by the Federal Reserve 
board. 


Control by Trustee 


(3) Certificates of participation. There 
is no necessity for a certificate to evid- 
ence participation in a common trust 
fund. The book entries are sufficient. 
Certificates constitute a mere duplication 
of records, with consequent unnecessary 
work and liability to error. Certainly 
no law should require them. If certi- 
ficates are used, however, (and their use 
should be optional) they should be noth- 
ing more than non-negotiable memor- 
anda. It would be disastrous if nego- 
tiable certificates, through distribution 
or otherwise, should get into the hands 
of the public. 

(4) Sole management. It is essential 
that the corporate trustee have exclusive 
power of management of the common 
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trust fund and that beneficiaries, co-trus- 
tees, and others, should have no voice in 
the matter. This is recognized by Regu- 
lation F. On the other hand, a co-trus- 
tee or other person having discretionary 
duties as to investment, should have the 
right to require withdrawal from the 
common fund in the event he is not satis- 
fied with its management. 

(5) Title to assets in corporation. For 
many reasons there should be no uncer- 
tainty as to where the title to the assets 
in the common trust fund resides. Ac- 
counting, taxes, attachments, and var- 
ious other complications, require that no 
participating trust shall have any un- 
divided interest in any particular asset. 

(6) Segregation of assets. While prob- 
ably unnecessary from a legal standpoint, 
for the sake of clarity and completeness 
there can be no harm in requiring that 
the assets of the common fund be kept 
separate and apart from the assets of 
the corporation. Its inclusion in the dec- 
laratory form will stop a lot of argu- 
ments. 

(7) Trustee not to participate. Asa 
corollary to the segregation requirement, 
some of the statutes and Regulation F 
require that the corporation in its 
private capacity have no interest in the 
fund. It is felt by many that it is in- 
consistent for a trustee to have a finan- 
cial interest in the funds it is managing 
for others. 

(8) Self-dealing. As a further cor- 
ollary to the segregation requirement 
and while also not necessary from a legal 
standpoint, the legislation may well con- 
tain a declaratory prohibition against 
self-dealing, and this prohibition may be 
broad enough to prohibit dealing not 
only between the trustee corporation and 
the fund but also with the corporation’s 
officers, employees, and affiliates. 


Participation and Withdrawals 


(9) If the legislation is to be self- 
contained, that is, complete without the 
aid of a “plan” or regulation,—and I am 
not arguing for this position—provisions 
should appear governing the investment 
in and withdrawal of investments from 
the common trust fund. These should 
cover the following essential points: 
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(a) Entrance or withdrawal must be 
upon a predetermined date. This makes 
it possible to arrange the affairs of the 
participating trusts so that a class may 
enter at the same time and on the same 
terms. It also prevents the possibility 
of taking advantage of market fluctua- 
tions by ex post facto transactions. 

(b) There should be a formal valua- 
tion of the assets of the fund upon the 
date fixed for entrance and withdrawal. 
Such valuations, unless covered by law 
or regulations, should be upon a pre- 
viously determined and sustainable basis. 
Inasmuch as the rights of all partici- 
pants are fixed by such valuations, it is 
extremely desirable that, once fixed, they 
not be reopened by argument levelled at 
the methods of valuation. A written 
plan or regulation, or a provision in the 
law, showing in detail the methods of 
such valuation, is a practical necessity. 

(c) It is obvious that it should be pro- 
vided somewhere that participants com- 
ing in or going out shall do so in a just 
proportion. The plan, the statute or 
regulations, should set forth the meth- 
od of arriving at this proportion. 

(10) Liquidating accounts. One of the 
most formidable objections to the use of 
the common trust fund is based on the 
possibility of the creation of preferences 
and a consequent freezing of the fund. 
This occurs when a fund is partially 
frozen and some of its assets are in- 
eligible for new money. Those leaving 
the fund first are paid off in cash, leav- 
ing the others to hold the frozen and de- 
preciated assets. 

To meet this objection, the conception 
of the liquidating account was applied 
and this new application has become the 
most important device in the develop- 
ment of common trust funds. On any 
valuation date, if any asset is ineligible 
for new investment, either because of 
depreciation or because of non-liquidity, 
no new participant may enter and no 
distribution in cash can be made repre- 
senting any portion of such ineligible in- 
vestment. 

If the investment cannot be sold for 
an adequate price, it is taken out of the 
common fund and placed in a separate 
liquidating account and participations 
are issued to the then participating 
trusts in their appropriate proportions. 
By this means the fund has become 
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proper for new money, freezing has been 
prevented, and the rights of all have 
been protected. This device is recog- 
nized in Regulation F as an essential 
requirement. 


Accounting and Taxes 


(11) Accounting. Regulation F pro- 
vides for an annual accounting. The 
New York law goes further and provides 
for an annual judicial accounting upon 
actual notice to certain persons and upon 
publication to all others, special guard- 
ians being appointed by the court to rep- 
resent both remainder and income in- 
terests. 

There will be considerable debate, un- 
doubtedly, as to whether such an annual 
judicial accounting is desirable. In its 
favor it is argued that without such 
judicial settlement of accounts, any par- 
ticipating trust might, many years 
later, require an accounting for the whole 
common trust fund even though the in- 
terest accounted to might be relatively 
very small. Such an accounting to one 
participating trust would not be bind- 
ing upon the other participating trusts 
and it might be required to duplicate 
this effort many times, thus creating a 
great deal of unnecessary trouble and 
expense. 

A decision to include a plan of judicial 
accounting will, of course, raise ques- 
tions of jurisdiction and procedure 
which must be carefully considered in 
framing the legislation. 

(12) Local taxes. While the Revenue 
Act of 1936 exempts these common trust 
funds from income taxes, local tax sta- 
tutes should, of course, be scrutinized to 
see whether supplementary amendments 
are required to bring the state laws into 
line. 


Procedure in Seeking Legislative Action 


I think it might be serviceable to those 
who are intending to ask for common 
trust funds legislation in other states if 
I suggest the steps to be taken to obtain 
such legislation, based on our experience 
in New York. 

In order that sponsors of this legisla- 
tion may have the official backing of 
their state organization, there should be 
a special committee clothed with the 
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power to prepare and submit the neces- 
sary legislative bills. This committee 
should be authorized to appear before 
the proper authorities as representing 
the whole body of corporate trustees of 
the state. . 

In order that the legislation may be 
satisfactory and not subject to sniping 
amendments during its passage through 
the legislature, a representative commit- 
tee of trust company lawyers should be 
appointed to draft a bill to which all 
members will be committed. It might be 
desirable to have the bar associations 
represented on this committee so that 
the intricacies of the bill can be explained 
to the bar association committees by 
lawyers intimately connected with its 
preparation. 

The drafted bill should then be sub- 
mitted to the appropriate state officials 
for approval. In New York this was the 
superintendent of banks and the state 
banking board. Without their approval 
it is not likely that a bill could pass and 
be signed by the governor. At this stage 
changes may be suggested which will 
have to be ironed out by the state offi- 
cials and the committee. 

The bill will have a much better chance 
of unbiased consideration if it can be 
introduced by the chairman of the ap- 
propriate legislative committee at the 
request of a state officer. It thereby be- 
comes an administration measure and is 
much less susceptible to trading tactics 
than if it came up as a measure intro- 
duced by the banks and trust companies 
for their private advantage. 
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Promoting Understanding 


If in your state there is an association 
of judges who would have jurisdiction 
over the common fund, it is very desir- 
able to obtain their prior approval. If 
no such association exists, it is desirable 
to obtain the approval of some one or 
more eminent members of the judiciary. 
Their views will be given careful con- 
sideration by all legislators. 

Many state bar associations have leg- 
islative committees which report to their 
members upon the desirability of pend- 
ing legislation. 
tees assume the public duty of filing sug- 
gestions or objections with legislative 
committees and with the governor. It is, 
therefore, highly desirable that these bar 
association committees understand both 
the reasons for the introduction of such 
legislation and the intricacies of the 
particular bill. Favorable reports of 
such committees are desirable. 


The appropriate legislative commit- 
tees may feel that hearings should be 
held. You should, therefore, be prepared 
with the necessary facts to appear and 
give testimony at these hearings. 


Inasmuch as the common trust fund, 
although simple in its general purpose, 
is complicated in its application, it is 
advisable to file with the legislative com- 
mittees, the bar association committees 
and various public officials, including the 
governor, a simple explanation of the 
whole idea of common trust funds and 
the desirability of proper legislation. 
This memorandum should include a state- 
ment as to the various steps taken in 
preparing and presenting the legislation, 
a list of the people and organizations who 
have approved it, the reasons for its 
various provisions, and the fact that 
such legislation is necessary. This 
should be accompanied, if possible, by 
the written endorsement of the many 
groups and associations who have had to 
do with its preparation and introduction. 

Consideration of the subject is in it- 
self a school of modesty. In the devel- 
opment of all new and constructive ideas, 
however, there must be a start some- 
where. We all profit by the mistakes 
and successes of others. Legislation is 
never irrevocable and amendment for im- 


Some of these commit- . 


provement is always in order. It is my 
belief that our combined experience will 
produce workable legislation under 
which we may establish and maintain our 
common trust funds to the great ad- 
vantage of our beneficiaries and our- 
selves. 


Bond Portfolio Management 


In buying bonds a bank must make 
allowance for the fluctuation in quoted 
price on money bonds, as well as the fluc- 
tuation due to the gradual market re- 
valuation as a result of changing credit 
status of the issuer. Thus bonds of im- 
peccable merit are subject to a risk 
caused by changing interest rates. Bonds 
of lesser quality fluctuate in accordance 
with the credit conditions of the issuing 
corporation. 

In periods of low interest rates banks 
should confine their holdings of money 
bonds to near-term maturities and may 
buy credit issues which should be held 
with the rising tide of business recovery. 
Thus an optimistic view should be taken 
toward credit bonds during the recovery 
period of the business cycle, and, at the 
same time, money bonds should be kept 
to near-term maturities, thus avoiding 
losses caused by higher interest rates. 

During periods of prosperity and high 
interest rates, credit bonds should be 
liquidated, even though the yield is 
greater than on true high-grade issues. 

Money bonds are in the buying area 
when prosperity is present, and should 
be purchased even though the yield is 
less than on second-grade issues. In pe- 
riods of high interest rates a bond port- 
folio should be constructed which will 
withstand the recession which will likely 
follow. The best way to avoid losses in 
the recession would be to hold only a 
conservative amount of money bonds, 
well spaced as to maturity. 


A bond account managed in accord- 
ance with this theory should never place 
a risk upon the bank which would cause 
its protective ratio to fall below 25 per 
cent. The account should always be well 
diversified and easily marketable. 


John Talbot Masten 
Graduate Fellow, Univ. of Illinois, 1937. 





The Trust Year in Review 


Annual Reports Show Increased Business in ’37* 


Although the annual reports of trust 
institutions revealed almost without ex- 
ception a gain both in business and in 
earnings, too frequently was there ref- 
erence to a steady decline in profits on 
personal trusts approaching at least the 
point where all profit has been elimin- 
ated. The major reasons for this situa- 
tion were set forth in the statement of 
the Guaranty Trust Company of New 
York: 

“For some years past, the cost of hand- 
ling estates and personal trusts has stead- 
ily increased. This has been due to the 
constantly increasing amount of work and 
attention required to be given to every class 
of trust investment, and to the steadily in- 
creasing costs of keeping records for and 
making the many reports and returns re- 
quired in connection with taxes. These 
factors, taken together with lowered com- 
pensation because of the reduced size of es- 
tates coming in for administration, and 
smaller fees for handling trusts because of 
lower rates of return from investments, 
have eliminated all profit from the Per- 
sonal Trust Division. Rates of compensa- 
tion now allowed by law are inadequate for 
such changed conditions, and it is evident 
that this Company, as well as other insti- 
tutions, should have increased compensa- 
tion in order to carry on a business of such 
great service to the public.” 

Emphasis was placed in various re- 
ports on the desirability of cooperation 
by the stockholders as a means of ob- 
taining new business redounding ulti- 
mately to their own advantage. Typical 
reports follow. 


Los Angeles, California 


The Trust Department continues to be 
one of the major divisions of the Bank’s 
business. We believe its volume of busi- 
ness exceeds that of any trust company in 
the West, and we feel that the number and 
competency of its staff compare favorably 
with any like organization in the country. 


*These reports are in addition to those published 
in the January issue. 


It provides a highly satisfactory medium 
for the administration and care of assets 
received either by grant during lifetime or 
upon death. Our trust officers will be 
pleased at all times to explain the many 
trust functions performed by this Bank to 
the shareholders or others who may be re- 
ferred to them. 

G. M. WALLACE—Security-First National Bank. 


7 
Atlanta, Georgia 


“Our trust department, which is operated 
by trained and experienced officers and em- 
ployees, has shown a substantial growth. 
during the year. It is now administering 
352 accounts with a property value of about 
$21,000,000 and has on file 1,090 wills and 
insurance trusts.” 

JOHN K. OTTLEY, First National Bank. 


The volume of business in the Trust De- 
partment continues to grow steadily and 
warrants the belief that the careful devel- 
opment of this department will insure fu- 
ture profits to the institution. The trust 
advertising program begun more than a 
year ago is beginning to bear fruit and un- 
der the watchful guidance of the Trust Com- 
mittee the department is making distinct 
progress. 

RYBURN G. CLAY, The Fulton National Bank. 


7 
New York, New York 


The Directors’ Trust Committee is com- 
posed of Wm. Fellowes Morgan (Chairman), 
Arthur Iselin, Robert Goelet, George E. 
Roosevelt, H. Hobart Porter, Carl A. de 
Gersdorff, with two rotating directors who 
serve for three months, the entire Board 
in this way serving on the Committee. 

The Real Estate and Mortgage Commit- 
tee is composed of Robert Goelet (Chair- 
man), George E, Roosevelt, Joseph A. Bow- 
er. 

We have no greater responsibility than 
that of administering the affairs of our 
trusts. These Committees meet each week 
during the year for the purpose of review- 
ing the affairs of the trusts and conferring 
with the officers who administer them. We 
are indeed fortunate in having such practi- 
cal business men available for the guidance 
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and direction of the affairs of our Trust 
Department and they have performed a 
splendid service. 


PERCY H. JOHNSTON—Chemical Bank & Trust 
Co. 


The Trust Department in both Personal 
and Corporate Divisions served a growing 
clientele and exceeded its earnings of the 
previous year. 


LEROY W. BALDWIN—Enmpire Trust Co. 


The Trust Department is an important 
part of this Company. It has been built 
up over many years to a point where it is 
one of the largest in the country. Its earn- 
ings from its various activities have added 
materially to the total earnings of the Com- 
pany. However, for some years past, the 
cost of handling estates and personal trusts 
has steadily increased. This has been due 
to the constantly increasing amount of 
work and attention required to be given to 
every class of trust investment, and to the 
steadily increasing cost of keeping records 
for and making the many reports and re- 
turns required in connection with taxes. 
These factors, taken together with lowered 
compensation to your Company because of 
the reduced size of estates coming in for 
administration, and smaller fees for hand- 
ling trusts because of lower rates of re- 
turn from investments, have eliminated all 
profit from the Personal Trust Division of 
the Trust Department. Rates of compensa- 
tion now allowed by law are inadequate for 
such changed conditions, and it is evident 
that this Company, as well as other insti- 
tutions engaged in similar business, should 
have increased compensation in order to 
carry on a business of such great service 
to the public. 

For more than fifty years, this Company 
has acted as trustee under corporate inden- 
tures under which many billions of dollars 
of bonds, secured and unsecured, have been 
issued by corporations in financing the de- 
velopment of this country. Its record as 
such Trustee in relation to the bondholders 
and to the corporations is one of which this 
Company is proud. There is now pending 
in the Senate of the United States a bill 
known as the Barkley Bill (S-2344) which, 
if enacted as now drawn, will materially 
limit the acceptance of corporate trusts by 
this Company, and interfere with the flow 
of credit to corporations,—to the injury, we 
believe, of bondholders, the corporations, 
and your Company. It is to be hoped that 
the bill, if enacted, will be so modified that 
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its effect will be less serious than in its 
present form. 


WILLIAM C. POTTER and W. PALEN CON- 
WAY—Guaranty Trust Co. 


7 
Rochester, New York 


The total assets of the Trust Department 
increased from $86,794,914 to $95,636,032 
during the year. The assets of this De- 
partment have increased $27,780,269 during 
the past four years. This rapid increase 
has necessitated enlarging our staff that 
we may always be in a position to give the 
careful personal attention which this type 
of business requires. 


RAYMOND N. BALL—Lincoln-Alliance Bank and 
Trust Co. 


* 
Philadelphia, Pennsylvania 


During the year the Trust Department 
received 323 new appointments; making the 
total number of accounts now in the hands 
of the Company 8,828. 


WILLIAM P. GEST—Fidelity-Philadelphia Trust 
Co. 


The gross earnings of the Trust Depart- 
ment show substantial improvement over 
the same period last year but it will be 
necessary to secure higher commissions on 
all phases of Trust Department work ow- 
ing to the increased need for additional 
statistical data, coupled with the greatly 
increased volume of work incident to com- 
piling Federal and State tax returns. 

c. S. NEWHALL—Pennsylvania Company for In- 

surances on Lives and Granting Annuities. 

a 
Pittsburgh, Pennsylvania 


Trust Department—Trust Funds show an 
increase during the year of $6,669,088.77 to 
a total of $151,890,565.83. In addition to a 
well organized Trust Department, we have 
a Trust Administrative and Investment 
Unit consisting of the Chairman of the 
Board, the President, Chairman of the 
Trust Committee, Vice President in Charge 
of Trusts, Trust Officers, and statisticians, 
which meets three times a week, reviewing 
specific estates, recommending sales and 
purchases for them, and supervising the 
work of the Trust Department. In addi- 
tion to this there is the Trust Committee, 
consisting of three members of the Board 
of Directors and officers of the Company, 
which meets twice a month, reviews in de- 
tail the acts of the Trust Administrative 
and Investment Unit, determines matters 
of policy, advises on general conditions and 
business outlook, makes examination into 
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specific conditions, and carefully examines 
into particular situations both as regards 
individual corporations and classes of in- 
vestments. 

A very considerable development of the 
Trust Department has been accomplished, 
and still further changes and improvements 
will be made. The legal requirements, the 
tax problems, the maintenance of personal 
relations with beneficiaries, the protection 
of the interests of the Estates committed 
to us, both as to securing the highest in- 
come consistent with safety and the main- 
tenance of the principal, are all matters re- 
quiring the best ability which can be had, 
and a direct personal interest in the indivi- 
duals whose affairs are committed to our 
charge. We are not only doing well, but 
have higher ideals yet to be attained. 

A. C. ROBINSON—Peoples-Pittsburgh Trust Co. 


4 
Seattle, Washington 


A feature of our trust activity during the 
past year is the greatly increased average 
size and large number of trust accounts 
which have been established with the bank 
by will and by agreement, which evidences 
a growing appreciation of our fiduciary ser- 
vice by men and women of substantial 
means. 

Current business problems emphasize the 
need for a trustee and executor with num- 
erous qualifications which are rarely com- 
bined in any one individual. Only through 
the cooperation of our directors, executive 
committee, officers and employees has the 
bank been able to meet the varied require- 
ments of trust administration, such as: 

Sound judgment on investments; Knowl- 
edge of real estate management; Ability to 
correctly judge values; Familiarity with all 
forms of taxation, including inheritance, 
federal estate, gift and income taxes; Un- 
derstanding of probate laws and procedure; 
Experience in accounting, both for indivi- 
duals and corporations, and Freedom from 
conflicting duties. 

Under the general supervision of the 
Board of Directors, complete administra- 
tion and accounting of trusts is offered 
through the Main Office, the Spokane and 
Eastern, and Metropolitan offices. More- 
over, cooperation between managers of 
branches and the trust departments in Seat- 
tle and Spokane results in the extension of 
this feature of banking to all communities 
which we serve. 

Stockholders are especially invited to in- 
quire from our trust officers concerning the 
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safeguarding of estates for the benefit of 
immature, inexperienced or improvident 
beneficiaries and for plans to minimize in- 
heritance taxes and probate costs. 

M. A. ARNOLD—Seattle-First National Bank. 


Winnipeg, Manitoba, Canada 


New Estates and Trusts received during 
the year aggregated $1,800,000. The amount 
under administration is now $15,250,000. 
Earnings in this Department have shown a 
satisfactory improvement. 

R. T. RILEY-—The Northern Trusts Co. 


e 
Montreal, Canada 


The gross revenues, that is the total 
amounts received by the Company as a re- 
turn on its investments, profit on its Guar- 
anteed Account, interest on loans and ad- 
vances, commissions, fees, etc., were the 
highest in the history of the Company. This 
indicates the growth of the business and is 
noteworthy in view of the reduction in com- 
missions for collecting revenues because of 





TRUST COMPANIES 


The 
Second 
National Bank 
of 


New Haven 


Established 1855 


Trust Department 
Organized 1919 


the prevailing lower rates of return from 
investments. The cost of the services we 
render is increasing because of the atten- 
tion required to be given to every class of 
trust investment under existing conditions, 
and the steadily increasing cost of account- 
ing and returns required in connection with 
income and other taxes. This means more 
employees and a higher salary cost. 


We have now 923 employees—many of 
them expert in the handling of investments, 
the management of real estate, knowledge 
of Income Tax laws and regulations, Suc- 
cession Duties, etc. We give a great deal 
of thought to the training of the men and 
women who comprise our staff, promoting 
them to positions of greater responsibility 
when opportunities offer, and filling all va- 
cancies in senior positions by promotion 
within the ranks. With the growth of our 
staff, we have been able to concentrate upon 
the development of the type of officer who 
can best maintain that close personal rela- 
tionship with our clients, which we have 
always regarded as of paramount impor- 
tance, 


We have taken an active part in the 
preparation and submission to the Royal 


Commission on Dominion-Provincial Rela- 
tions of a brief on behalf of the Trust Com- 
panies. This brief deals with the duplica- 
tion of supervision of trust companies by 
the Dominion and Provincial Governments. 
It explains in detail the hardships imposed 
upon estates by the imposition of Succes- 
sion Duties on certain assets by the Prov- 
ince of domicile and other Provinces as well, 
and it strongly recommends reciprocity be- 
tween the Provinces so as to avoid multiple 
Succession Duties; uniformity in the phrase- 
ology of taxing statutes so as to avoid ex- 
pensive litigation; and supervision of trust 
companies by not more than one govern- 
mental authority. 


R. P. GELLETT—The Royal Trust Co. 
e 


Toronto, Canada 


All through the depression, and since, 
your Company has continued to receive es- 
tates business in large volume. A recent 
survey has proved that this volume is com- 
mensurate with its standing and established 
reputation as a trust company which has 
made the management of personal estates 
its primary interest. During the years 
1931 to 1937 inclusive our total new appoint- 
ments as executor, administrator and trus- 
tee amounted to $88,448,000; an average of 
$12,635,000 of this class of new business 
each year. While during the same period 
the total of all new business bringing as- 
sets of various kinds under our care and 
management was $150,806,000; a yearly 
average of $21,543,000. This figure does 
not of course include trusteeships under 
mortgage deeds of trust, transfer agencies 
and registrarships, the administration of 
sinking funds or of agreements in escrow, 
which do not bring assets under our admin- 
istration and which cannot therefore be in- 
cluded in our balance sheet. These services 
to business nevertheless contribute substan- 
tially to our earnings. 


Our responsibilities, in common with 
those of other trustees, continue to become 
more onerous. Our fiduciary relationship 
to clients remains the same in essentials 
as it has always been, but our task of dis- 
charging those responsibilities efficiently, 
with foresight and economy, has greatly 
developed with the fluctuations in economic 
conditions, the increasing complexity in 
taxing laws and of Government regulations 
in all jurisdictions. It is more difficult now- 
adays to select suitable investments for es- 
tates, and having selected them to obtain 
them in volume; particularly where we are 
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limited by the will or trust deed to trustee 
investments, I have already referred to the 
difficulties presented by municipal deben- 
tures and first mortgages; securities which 
could formerly be handled with much less 
trouble. In common with all trustees we 
are having to devote more time and re- 
search to investment questions. 

THOMAS BRADSHAW—tThe 


Trusts Corp. 


Toronto General 


Participating Mortgages 
Favored 


It is our unanimous judgment that the 
Participating Mortgage should remain as 
a form of legal trust investment in Penn- 
sylvania and should not be eliminated, 
as was so earnestly urged by members 
of the last Legislature. 

A mortgage on real estate, whether se- 
curing an individual bond or a series of 
bonds, has so long been considered as 
among the safest of investments that we 
see no reason at this time for omitting 
from the list a mortgage that is parti- 
cipated in by several accounts, rather 
than being held by one account, simply 
because there have been unfortunate ex- 
periences with this type of investments 
in the last few years. There have been 
unfortunate experiences with other forms 
of investments in recent years, some of 
which have caused quite as many diffi- 
culties and annoyances, to both trustees 
and beneficiaries, as have Participating 
Mortgages. 

Such legislation as may be enacted 
should center around the method of 
handling this form of investment. I 
think we all agree that a large part of 
the difficulty in connection with this type 
of mortgage has been in the distribution 
of assets where trusts have ended. Dis- 
tributees have received letters or some 
informal indication of their ownership 
in a portion of a mortgage or in a piece 
of real estate acquired under foreclosure, 
and these informal documents have been 
unsatisfactory. 

We can see no reason for having dif- 
ferent standards of appraisement for 
Participating Mortgages, for a different 
interest rate, or for different provisions 
for amortization than for any other 
mortgages, but it is the present thought 
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of the Committee that there should be 
some statutory regulation covering the 
mechanical side of the problem.—J. M. 
Steere, vice president, Girard Trust Com- 
pany, Philadelphia, as chairman, Special 
Committee on Participating Mortgages, 
before Mid-Winter Trust Conference, 
Pennsylvania Bankers Assn. 


North Carolina’s Trust 
Regulations 


New Trust Department regulations 
for North Carolina, recommended by the 
Special Trust Committee to the Commis- 
sioner of Banks and the Advisory Com- 
mission to the Commissioner of Banks 
were approved on December 8th, 1937. 

The rules and regulations contained in 
Order No. 339 became effective Decem- 
ber 8th, 1937, and for all practicable 
purposes are now a part of the Law of , 
the State of North Carolina, by virtue of 
the authority conferred upon our Com- 
missioner of Banks by Section 222 (A), 
222 (H), and 222 (M), of the consol- 
idated statutes of North Carolina, as 
amended. (This, in brief, permits him 
to issue such rules and regulations as he 
from time to time deems fit and proper.) 

The rules and regulations under which 
Trust Companies in North Carolina were 
operating, as contained in Order No. 34, 
promulgated in October 1931, proved in- 
adequate for the proper protection of the 
beneficiaries of Trusts and in fact for the 
protection of the fiduciaries themselves. 

The numerous bank failures which 
took place in North Carolina and all over 
the country, prior to the Bank Holiday, 
served to bring to light many practices 
which appeared to need correction, and 
the present regulations were designed, by 
voluntary action of corporate fiduciaries 
themselves, to protect all parties in in- 
terest. 

In order to gather the material which 
forms the basis on which Order No. 339 
was built, Mr. Hood, State Commission- 
er of Banks, sent a questionnaire to every 
Trust Department in North Carolina, 
and in addition, made ‘personal calls on 
a great number of the Trust Officers. 
Every suggestion obtained from these 
sources was then given careful consider- 
ation before being rejected or accepted. 
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THE UNDER SECRETARY OF THE TREASURY 


WASHINGTON 


January 21, 1938 


Dear Mr. Iwuhnow: 


I am obliged to you for sending me the galley 
proof of the valuable article, "Realistic Tax Re- 
vision," which is to’ appear in your magazine. I 
have read this article with great interest and it 
is now being studied in detail by some of the 
Treasury's staff who are working on the particular 
problems discussed in the replies of the trust offi- 
cers. We are particularly glad to get your detailed 
comments upon various specific aspects of the revenue 
laws and their administration. 


In this connection you may be interested in 
reading my statement of January 15, 1938, before the 
Ways and Means Committee, copy of which is enclosed. 


Please accept, both for yourself and on behalf of 
the trust officers, the thanks of the Treasury Depart- 
ment for this real assistance in our continuing study 
of the tax problen. 


Sincerely yours, 


Kore tiasyp 2X 


Under Secretary 


Mr. Christian C. Iuhnow, 
Trust Companies, 

2 Rector Street, 

New York City. 





Realistic Tax Revision 
A Symposium of Views of Tax Authorities 


The digest of suggestions for changes in the Federal tax laws, offered 
by trust men throughout the country, as presented in the January issue, 


has aroused considerable interest in official circles. 


Leading tax men, 


without the trust fraternity, have submitted comments on the artiele, 


some of which follow.—Editor’s Note. 


T. JEFFERSON COOLIDGE 


Chairman of the Board, Old Colony 
Trust Company, Boston; former Under- 
Secretary of the Treasury 


Rather than attempt to make any sug- 
gestions in detail, I prefer to emphasize 
certain points. 

My analysis of the problem is that 
the underlying troubles are not prob- 


lems of administration but of rates.. 


It seems to me that any rate on in- 
dividual income or estates that runs 
above 30% defeats its own purpose by 
yielding less revenue to the Treasury 
and introducing uneconomic factors 
that are unfortunate and that taxation 
should bear in mind the principle that 
it is unwise to force people to invest in 
ways to avoid taxes. If rates were 
made on a sound basis, I believe that 
the problem of tax exemption would 
largely disappear and administration 
become simple, while over a period of 
time the Treasury would collect far 
more from the rich. I am firmly con- 
vinced that the undistributed profits 
tax should be repealed. 


Rate Changes Suggested 


To make my point without arguing, I 
believe an enormous improvement both 
in collection and economic results 
would be achieved if the following 
changes were made: 

(a) Retain present exemptions in in- 
dividual income tax and impose a 
rate starting at 8% and ceasing at 
30%. The States should really give 
up taxing income and estates. 
Estate and individual gift taxes 
should have a total exemption of 
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$100,000 with the rates of taxation 
possibly also from 8% to 30%. 
The capital gains tax could well 
have an exemption of perhaps 
$1,000 and then be levied at a flat 
rate of 10% irrespective of time 
or amount of gains. 

(Of course rates given are for the 
purpose of example and not finality.) 

Under this situation wealth would 
seek employment in industry and yet 
through the combination of income and 
estate taxes the government would levy 
full tribute. The very high taxes mere- 
ly prevent wealth from seeking gainful 
employment and dry up the sources of 
revenue for the Treasury. Administra- 
tive troubles would disappear rapidly 
under the more uniform rates. No clear 
conception of proper taxation can be 
obtained without considering proper 
expenditures, as expenditures and tax- 
ation are twin brothers. 

I feel so strongly that the basic 
troubles are one of broad policies and 
not of detail that I thought I could 
well emphasize this. 

« 


VICTOR H. STEMPF 


Partner, Touche, Niven & Co., New 

York; Chairman, Committee on Federal 

Taxation, American Institute of 
Accountants 


The proposal for broadening the tax 
base is sound, being a measure, as the 
article points out, “long advocated by 
the leading tax authorities of the na- 
tion.” Regarding the methods of carry- 
ing this doctrine into effect, the various 
alternate suggestions to reduce per- 
sonal exemptions, to provide for a min- 
imum income tax, and to impose a tax 
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of 1% on payrolls to be withheld at the 
source by the employer, are perhaps 
the most meritorious. The suggestions 
for a tax on gross income and a general 
sales tax will probably not meet with 
general favor among leading tax ex- 
perts, since these taxes are usually con- 
sidered unjust and inequitable, the 
former especially being regarded as in- 
jurious to business. The average feel- 
ing toward a general sales tax can best 
be illustrated by Chairman Doughton’s 
attitude of indignant incredulity, when 
such a tax was dramatically proposed 
at the recent House Ways and Means 
Committee hearings on the tentative 
1938 Revenue Bill. Proposals to broad- 
en the income tax base carry the most 
weight when they are urged as a means 
of making more citizens “tax con- 
scious,” rather than as additional rev- 
enue producers, and especially when 
concurrent suggestions are made to- 
ward eliminating hidden indirect taxes. 

The recommendations for barring 
future issues of tax-exempt securities, 
for eliminating the tax-exempt status 
of government employees, and for re- 
moving the privileges now accorded to 
Community Property Law states, reflect 
the opinions of business men in gen- 
eral. The same general approval will 
probably not be given to the suggestion 
that the present $40,000 life insurance 
exemption allowed under the federal 
estate tax law be removed, inasmuch as 
such removal would perhaps be con- 
sidered against public policy, as it 
would tend to discourage investment in 
life insurance policies. However, it is 
a proposal to increase revenue, and 
should merit consideration on _ that 
score alone. 


The Profits and Gains Taxes 


The general opposition of responsible 
business men toward the surtax on un- 
distributed profits and the capital gains 
tax is discussed in the article. The crit- 
icisms and suggestions in regard to the 
capital gain and loss provisions are of a 
practical nature, emphasizing as they 
do the inordinate time and effort in- 
volved in accounting for such gains 
and losses. More far-reaching is the 
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criticism in regard to the adverse effect 
on trust estates of the surtax on un- 
distributed profits. The point is well 
taken that the resultant fluctuating ab- 
normal and subnormal distributions will 
cause serious dissatisfaction on the 
part of income beneficiaries, if not ac- 
tual hardship. Perhaps some refer- 
ence should have been made to the re- 
mainderman, who also has real cause 
for complaint, since his equity in the 
trust estate is being gravely jeopardized 
by the weakening of the corporate 
structures underlying trust invest- 
ments. 

At the present time, the complete ef- 
fect of the federal estate tax law can 
be determined only by reference to five 
or six prior revenue acts. A somewhat 
similar situation obtains in respect of 
the federal gift tax law. The sugges- 
tion, therefore, that the existing pro- 
visions of these laws be consolidated 
into a new basic law, is timely and con- 
structive. The same suggestion, how- 
ever,. does not very well apply to the 
federal income tax law, inasmuch as 
the present income tax provisions are 
based on the 1936 Act, as amended by 
the 1937 Act, and the latter amend- 
ments are not of sufficient number to 
cause undue difficulty or confusion. The 
thought expressed of a general tax law, 
standing “unaltered on a more or less 
permanent basis,” with varying tax 
rates as indicated by the fiscal needs 
of the government, is a desideratum 
long sought after by leading business 
and professional organizations. 


Give Him Time 


In regard to settlement delays, the 
Commissioner should be allowed suffi- 
cient time within which to make final 
tax determinations and it does not ap- 
pear that the present limitations of 18 
months and 1 year, respectively, in con- 
nection with income and estate taxes, 
are unreasonable. However, trust com- 
panies are in a better position than 
anyone else to make recommendations 
in respect of final settlements of dece- 
dent: and estate tax returns, and their 
suggestions, therefore, should be given 
serious consideration. The same com- 
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ment applies to the inconvenience in- 
volved in the use of the new fiduciary 
Form 1041. 

The recommendations for relieving 
trust companies of some of the require- 
ments placed upon individual fiducia- 
ries, for placing upon beneficiaries the 
burden of filing income tax returns and 
paying the tax, are not very explicit. 
Proper administration of the tax law 
requires that returns be prepared by 
those parties having immediate access 
to the underlying books and records 
and, under the circumstances, it ap- 
pears that where income is taxable to 
the fiduciary, the trust company is the 
logical party to prepare the return and 
pay the tax. For administrative pur- 
poses, it is also essential that the Treas- 
ury Department be informed by fidu- 
ciaries of amounts distributable to ben- 
eficiaries. 

The suggestions urging speedy clari- 
fication and revision of the estate and 
gift tax laws, especially in regard to 
the specific problems enumerated, are 
meritorious in that they seek to re- 
move several obvious inequities in the 
law. However, the proposal to exempt 
from estate and transfer taxes, the pro- 
ceeds of life insurance taken out for 
the express purpose of providing funds 
for the payment of such taxes appears 
to be inconsistent with the proposal 
made earlier in the article to remove 
the present $40,000 life insurance 
exemption. The request for clarifica- 
tion of the estate tax law in regard to 
valuation of large security holdings, is 
sound. The regulation requiring val- 
uation on a unit price basis has been 
held void in several court and Board 
decisions, where large blocks of stock 
were involved; the estate tax law 
should be revised accordingly. As sug- 
gested, the estate tax law should also 
be revised to clear up the doubt as to 
the deductibility of charitable pledges 
and subscriptions, made by the dece- 
dent before his death, and thereafter 
fulfilled by his executors. 


Changes in Deductions 


The present income tax law provides 
that in the case of trusts, the allowable 
depreciation deduction shall be appor- 
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tioned between the income beneficiaries 
and the trustee in accordance with the 
pertinent provisions of the trust instru- 
ment, or in the absence of such provi- 
sions, on the basis of the trust income 
allocable to each. This provision seems 
satisfactory as it now stands, inasmuch 
as it gives to the grantor in the first 
place some discretion as to the party 
to whom the deduction shall be allow- 
ed. Moreover, the allowance of a de- 
preciation deduction is a distinct tax 
advantage since it effects a reduction 
in current taxes. In these days of high 
tax rates, allowable deductions should 
not be lightly discarded. Therefore, 
the recommendation to deny the depre- 
ciation allowance to life tenants and not 
require any adjustment of the basis 
when the asset is sold, does not appear 
particularly commendable. 

The suggestion for revising the law 
with respect to the bad debt deduction 
is sound. The rule laid down by the 
U. S. Supreme Court in Helvering v. 
Midland Mutual Life Insurance Co., in 
regard to property bid in at foreclosure 
proceedings, is extremely unfavorable 
to taxpayers in general and should be 
modified by the law, as recommended. 

The suggestion in regard to sub- 
divided real estate, in my opinion, lacks 
merit, as the argument that some of the 
lots sold may be sold at a profit, but the 
venture as a whole may result in a loss, 
finds many analogies in other. business 
transactions, which have to be given 
like consideration. 

In regard to the disallowance of ex- 
penses applicable to tax-exempt secur- 
ities, this situation appears to be cov- 
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ered by Section 24 (a) (5) of the law, 
which states that expenses allocable to 
tax-exempt income other than interest 
are not allowable deductions. The ex- 
pression other than interest was insert- 
ed in the law because the disallowance 
of expenses applicable thereto would 
indirectly result in the taxation of tax- 
exempt interest. As suggested in the 
article, it does not appear as though the 
Board or courts would sustain the Com- 
missioner’s action in disallowing ex- 
penses allocable to tax-exempt interest. 

In regard to the personal administra- 
tion of federal tax laws, there certainly 
is just cause for complaint in many 
instances. The recommendation for de- 
centralizing the administration of the 
tax law is supported by leading tax men 
everywhere. 

On the whole, the article strikes me 
very favorably. In digesting, in such 
presentable fashion, the suggestions for 
tax revision made by various trust in- 
stitutions, the collators have performed 
a public service. 

* 


CHARLES M. ROGERSON 


of Abbott, Drew, Rogerson & Carr, 
Attorneys at Law, Boston 


I have read over the analysis of the 
criticisms and constructive suggestions 
for simplifying the bases and administra- 
tion of Federal Income, Gift and Es- 
tate Taxes. The new Form 1041 seems 
to be preferred by the Income Tax De- 
partment of the Boston Safe Deposit 
and Trust Company and my own judg- 
ment would be the same way. 

Of course the criticisms point out 
the difficulties, ambiguities and uncer- 
tainties of the Tax Act. They present 


a point of view which the Treasury De-. 


partment may not thoroughly appreciate 
and which is too little presented to the 
Committees of Congress dealing with 
these Tax Acts. 


Fair and Speedy Administration Needed 


To my way of thinking the most im- 
pressive part of the article is that por- 
tion which criticizes the method of ad- 
ministration. Granted that no Tax Act 
shall at first be clear and will require 
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some adjustment in application, the meth- 
od of administration which has for sever- 
al years been adopted appears to be de- 
signed to make the taxpayer’s life as 
difficult as possible. The first requisite 
should be a Tax Act drafted as clearly 
and definitely as possible, and the sec- 
ond an administration of it which 
should be as fair, certain and speedy 
as practicable. 

As pointed out in your article the 
administration of the tax has not lived 
up to these principles and as a result 
the difficulties pointed out in the article 
have been aggravated. 

I find myself completely in disagree- 
ment with a number of my friends on 
two points. First, as to the advisability 
of permitting the Federal Government 
to tax the salaries of State Officials, 
and second, as to the advisability of 
allowing the Federal Government to tax 
interest on State, City and County 
Bonds. 

My reasons briefly are that there is 
nothing fair or reciprocal in the pro- 
posals for the reason that the United 
States rates of tax are so tremendously 
much larger than the rates any State 
can exact. Furthermore, to permit the 
United States to tax such things at any 
rate it desires encroaches yet more 
upon the revenue powers of the States. 
If the States lose the power to finance 
their own affairs, we have made a tre- 
mendous step toward centralization and 
as yet we have no evidence that a 
centralized Government can effectively 
handle the affairs and business of the 
whole country better than Government 
nearer home. 

a 


EDWIN S. TODD 


Professor at Miami University, Oxford, 
Ohio. 


The article in Trust Companies on 
Realistic Tax Principles and Admin- 
istration is an admirable compendium. 
I find myself in complete agreement 
with the main contentions and conclu- 
sions discussed. 

I would suggest that the authors might 
have brought out the fact that any kind 
of tax system must be based on certain 
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fiscal principles from which there 
should be no deviation nor shadow of 
turning. Among these principles are: 


1. Taxation should be imposed for 
the sole purpose of securing revenues 
for public purposes. 

2. Asa corallary, taxation should be 
used for revenue only and not as a pun- 
itive measure and never for so-called 
projects for the distribution of wealth. 


38. Every person, insofar as it is com- 
patible with economical administration 
of tax laws, should contribute directly 
to the support of all the grades of gov- 
ernment to which he owes political al- 
legiance. 


The True Purpose of Taxation 


A recognition of these principles af- 
fords proof of the contention that, both 
in federal and state taxation, we are 
wandering afar from the true purpose 
of taxation. We have good illustrations 
in the Federal Revenue Act of 1936; in 
the Excess Profits Tax; in the taxation 
of capital gains and losses; and in 
many items in the Federal Income Tax. 
Unless we repent and turn back to 


fundamental principles, I see no hope 
for a just and equitable adjustment of 
individual parts of the present so-called 
federal tax system. 

The authors favor a broadening of the 


federal tax base. We all quite agree; 
but how shall it be done? The chief 
difficulties involved in broadening the 
tax base are connected with the allo- 
cation of revenues to the states and 
federal government respectively. We 
are all agreed that the revenues from 
the taxation of realty and _ personal 
property should be allocated to state 
and local jurisdictions; and that im- 
port duties should be allocated to the 
federal government; but what about in- 
come taxes, corporation taxes, inher- 
itance taxes, and sales taxes? Today, 
both state and federal governments tax 
them all; and no one as yet has solved 
the problem of their equitable alloca- 
tion. 


Possible Methods 


At present there is no sane or logical 
procedure on the part of the federal 
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government in even attempting to di- 
vide these tax fields, with the possible 
exception of the so-called inheritance 
tax credit device. One can well agree 
therefore that in theory there should be 
a broadening, say, of the federal income 
tax, and at the same time recognize the 
futility of doing so until we solve the 
problem of state income taxation. If 
we had a federal income tax alone, we 
might broaden the tax base and do jus- 
tice to everyone concerned; but to 
broaden the federal tax base and at the 
same time compete with the states for 
income taxes spells ruin for the great 
middle class. 

I fully agree that if we are to have 
a sales tax at all, it should belong to 
the federal government alone. But, here 
again, for the federal government to 
take all tax income from sales taxes, 
without compensatory legislation in 
favor of the states in connection with 
income, corporation, and inheritance 
taxes is an impossibility. (These state- 
ments, of course, show clearly that the 
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greatest difficulty in the present day is 
that the federal government, to use the 
vernacular of the farmer, is trying to 
hog it all!) 

As to tax exempt securities, I take 
it that students of taxation are gener- 
ally agreed that the old arguments for 
exemption are no longer valid and that 
there should be no exemption of in- 
come arising therefrom. 


Life Insurance Taxation 


The taxation of life insurance needs 
revision in conformity to equity and 
uniformity; but I contend that much of 
our taxation of life insurance is based 
on a.misconception as to the real na- 
ture of life insurance and the purposes 
for which life insurance exists. Along 
the same line, it seems to me to be quite 
inequitable to make a distinction be- 
tween revocable and irrevocable trusts, 
particularly when socially minded re- 
cipients of benefits from irrevocable 
trusts, blithely tell us that we must use 
the machinery of taxation for the alleg- 
ed redistribution of wealth. With these 
points in mind, I quite agree that the 
estate and gift tax laws should be re- 
vised along the lines proposed in the 
article. 

The criticisms of the federal income 
tax law are quite to the point and merit 
the careful consideration of those who 
are tax administrators. 


JAMES J. MINOT, JR. 
Chairman, Federal Taxation Committee, 
Investment Bankers Association of 

America 


I believe “Realistic Tax Revision” is 
a very careful piece of work and I 
agree with its conclusions in the main. 


MARION N. FISHER 


of Davis Polk Wardwell Gardiner & 
Reed, Attorneys at Law, New York 


I have a few specific objections and 
suggestions. The paragraph dealing 
with exemption of insurance is not advis- 
able, in my opinion. It is quite true that 
insurance funds payable to others than 


TRUST COMPANIES 


the Estate receive an extra exemption. 
This however does not create a substan- 
tial lack of uniformity because most 
people who have sufficient estates to be 
taxable have insurance of at least $40,- 
000 and the effect of this provision is 
merely to increase the exemption from 
the estate tax. Since the estate tax is 
high enough in all conscience at present, 
I do not believe trust companies would 
be performing any service of value by 
suggesting that the estate tax be increas- 
ed in the vast majority of cases by elim- 
inating one of the exemptions now 
allowed. 

Oftentimes a widow is left with a 
frozen residuary estate which can be 
freed from the lien of the estate tax 
only by funds which she advances to pay 
the tax. Such funds in most cases are 
proceeds of insurance and I think it 
would be a step in the wrong direction 
to impose a tax on the amount of insur- 
ance that is now exempted. Moreover, 
this suggestion is, in cases where the 
insurance money is needed to pay the 
tax and free a non-liquid estate, directly 
opposite to the suggestion that the law 
permit taxpayers to carry tax-free insur- 
ance for the purpose of paying estate tax. 


Eliminations Suggested 


Where reference is made to the undis- 
tributed profits tax, I think the clause 
“with a possible exception in the case 
of personal holding companies” is sur- 
plusage. It does no harm but, being an 
obvious exception to objections to the 
surtax, seems unnecessary to me. 

A suggestion is made which I do not 
think has any place in the statute. The 
manner of valuing large blocks of stock 
is a factual problem in arriving at “fair 
market value.” The regulation cited is 
nothing but a departmental rule of evid- 
ence which has no standing in court and 
which will eventually be more honored 
in its breach than in its observance if let 
alone. It would be unfortunate to invite 
Congress to insert a statutory rule of 
evidence which might be binding on the 
courts and thus compel artificially high 
valuations on large blocks of non-liquid 
stocks. I strongly urge that this be 
eliminated. 
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SEABURY C. MASTICK 


‘Chairman, New York State Commission 
For The Revision of the Tax Laws 


I have read with a great deal of inter- 
est and agree in substance with the 
soundness and effectiveness of the 
proposals suggested in your article on 
“Realistic Tax Revision.” All of these 
proposals have from time to time re- 
ceived the serious consideration of var- 
ious tax authorities. 

Broadening of the federal tax base 
by reducing the personal exemption 
allowed for income tax purposes has 
been suggested not only with relation 
to federal income taxes but also with 
relation to state income taxes. If the 
individual exemption was reduced to 
$750 and the married exemption to 
$1500 it would bring in considerably 
more revenue and would cause a great 
increase in taxable returns consequent- 
ly making a great many more people 
“tax conscious.” The present rates are 
quite heavy enough but the base might 
be broadened. 

The suggestion has been made that 
instead of allowing an exemption of a 
principal amount an exemption might 
be made in the tax itself applicable 
universally to all returns. As at pres- 
ent calculated the exemption of the 
principal amount is taken from the top 
of the list where the rate is highest. 
If the exemption was of the tax alone 
it would be the same exemption for 
everyone and would not favor those 
whose incomes are in the higher brack- 
ets and who consequently get an ex- 
emption at a higher relative rate. 

If the exemption should be removed 
from public securities it should cer- 
tainly be removed from both federal 
and local securities. This would result 
in a higher rate of interest paid by both 
federal and local governments for bor- 
rowed money but at the same time 
would not favor those in the higher 
brackets who now obtain a greater in- 
come rate than they would get with the 
entire income taxable. 

Both the capital gain and loss and 
the undistributed earnings tax have re- 
ceived much criticism. As far as cap- 
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ital gain or loss is concerned it results 
in wide variations in return according 
to economic conditions. If this tax was 
repealed government income would be 
greatly stabilized. Furthermore, it fre- 
quently results in the prevention of 
sales and the taking of profits which 
profits would be invested to bring in a 
larger income which in turn would be 
taxable. By continually taxing capital 
you are reducing the possibility of tax- 
ing income and income should be the 
basis of an income tax. 


The undistributed earnings tax 
should be amended so as not to penalize 
the accumulation of necessary surplus- 
es which are needed both to carry over 
lean periods and to afford a cushion 
against which to charge losses. It 
would seem that the undisclosed pur- 
pose of this tax was to force certain 
large closely held corporations which 
had accumulated surpluses and not paid 
them out in dividends to pay them out 
in dividends so that the dividends 
would be taxable. If this point of view 
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is correct it would seem that it could be 
met in some other way than by univers- 
ally penalizing all corporations. 

If a federal sales tax was adopted it 
would seem as if both the income and 
the estate taxes should be reduced as 
the additional return to the government 
would make this possible. 

I have said nothing about the reduc- 
tion of the general burden of taxation 
by reducing expenditures. Anyone crit- 
icizing either federal or local budgets 
rarely points the finger at specific re- 
ductions. The fact is that citizens gen- 
erally are demanding more and more 
services from government which ser- 
vices cost money which must be raised 
by taxation. If we were willing to give 
up some of the services we are now en- 
joying budget reductions could be 
made. On the other hand if we con- 
tinue our demands on government bud- 
gets our taxes will increase. It would 
seem as if this later view, judging from 
experience, is more likely to be anti- 
cipated. This makes it all the more 
important that our tax burden should 
be equably distributed and our tax sys- 
tem should be so built that it does not 
penalize economic development. If it 
does penalize economic development it 
will defeat its own purpose because 
under increased and unscientific taxa- 
tion the returns will eventually de- 


crease. 
& 


EDWIN R. A. SELIGMAN 


Professor, Columbia University, 
New York 


The suggestions seem to me in the 
main well considered. 


ELLSWORTH C. ALVORD 
of Alvord and Alvord, Attorneys At 
Law, Washington, D. C. 


I think you have done an excellent 
job in the present instance. Some of 
your suggestions are already incorp- 
orated in the Subcommittee’s Report 
and I am sure the rest merit legislative 
consideration. 

On the whole, I find no serious objec- 
tion to any of the suggestions. I might 
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point out, however, certain items with 
which I do not entirely agree. 

(1) On page 12, it is indicated that 
there was some support for a general 
Federal sales tax as a method of broad- 
ening the tax base. I wonder whether 
the social security taxes plus the 
growth of state and local sales taxes, 
relief taxes, etc., are not now imposing 
burdens about as severe as should be 
borne. 


Revision Rather Than Repeal 


(2) On page 13, it is indicated that 
the consensus of opinion was very 
strongly in favor of the complete elim- 
ination of the capital gains tax. Here, 
too, I disagree. I realize the serious in- 
equities of the present capital gain pro- 
visions and the basic difficulties in de- 
veloping a fair system. However, I 
think complete repeal of this tax would 
be even more unjust. In brief, it would 
discriminate against earned income to 
the advantage of investment income. 
Moreover, if done suddenly, it might 
prove to be an unhealthy stimulus to 
stock market activity with resultant 
serious economic consequences. In ad- 
dition, unless we go through a proper 
period of transition from the present 
system to a system of no capital gains 
tax, absolute repeal would present quite 
difficult administrative problems. My 
views on this subject have been set forth 
at greater length in the June, 1937 issue 
of the Tax Magazine. 

(3) On page 13, reference is also 
made to the “required application of 
the ‘first in, first out’ rule in the case 
of securities acquired in separate trans- 
actions over a period of time.” This is 
not quite accurate. The application of 
the “first in, first out” rule is not re- 
quired in all cases. The Supreme Court, 
in the Rankin case, indicated that the 
rule was merely used in the absence of 
evidence as to the actual sequence of 
the sales. The taxpayer can avoid the 
application of the rule by identifying 
his sales more particularly. 


Re Undistributed Profits Tax 


(4) Again on page 13, the undistrib- 
uted profits tax is opposed “with a pos- 
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sible exception in the case of personal 
holding companies.” Without holding 
any brief for personal holding compan- 
ies, I might point out that the present 
personal holding company tax, as such, 
is so high as to make the use of such 
companies economically prohibitive. I 
regard it as unnecessary, therefore, to 
retain the principle of the undistributed 
profits tax for that purpose. 

(5) On page 14, the suggestion is 
made that the administration of the tax 
laws could be simplified by combining 
Form 1120, relating to the corporate 
income tax, with the return for corp- 
orate capital stock taxes. This is hard- 
ly possible under the present law. The 
taxable year for income tax purposes 
differs from that for capital stock tax 
purposes. Moreover, the time for filing 
returns in each case also differs. For 
instance, the income tax year (with the 
exception of taxpayers on the fiscal 
year basis) is January lst to December 
31st, and returns are filed on March 
15th. The capital stock tax year, how- 
ever, is July lst to June 30th, with the 
return filed on July 3lst. Combining 
the two forms would not be possible 
unless the capital stock tax year and 
the time for filing the return were 
changed to conform with the income 
tax year and the time for filing that 
return. 


(6) Finally, the study points to sev- 
eral instances in which a conflict exists 
between the Bureau and the courts as 
to the construction of various statutory 
provisions. The suggestion is made 
that these conflicts be resolved by leg- 
islation. (See, e.g., points (2), (5), (6), 
(7) and (8) on pages 69 and 70). I can 
understand the desire on the part of 
fiduciaries to have certainty in the law. 
However, I do not believe a tax statute 
can be properly administered by legis- 
lating on every issue over which a con- 
troversy arises. 


In the first place, our experience 


shows that such action generally 
creates new problems of construction 
in lieu of the old ones. Secondly, the 
chances are that legislation will attain 
certainty at the expense of the tax- 
payer. That is, if the matter were left 
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in the hands of the court, the issue 
would sometimes be decided in favor of 
the taxpayer and other times in favor 
of the revenues; legislation, however, 
generally resolves the issue against the 
taxpayer and in favor of the revenues. 

I think the solution to this problem 
lies—as you point out elsewhere—in the 
recognition by the Commissioner of the 
generally accepted position of the 
courts even though the Supreme Court 
has not passed on the question. 


For The Personnel Director 


The Policyholders Service Bureau of 
the Metropolitan Life Insurance Com- 
pany, New York, is distributing on re- 
quest an excellent booklet entitled “Func- 
tions Of The Personnel Director.” We 
quote from the Foreword. 


“Current problems of labor relations have 
been demanding an increasing amount of 
attention from major executives and in 
many cases have brought about a re-evalua- 
tion of industrial relations policies and of 
the organization for making these policies 
effective. Some chief executives have for 
the first time found it necessary to delegate 
responsibility for personnel management 
and have been confronted with the problem 
of setting up an organization to take care of 
such problems as those of economic security, 
wages and hours, labor efficiency, and su- 
pervisory and apprentice training. 


“Because of the interest in this subject, 
the Policyholders Service Bureau made a 
survey of present methods of handling in- 
dustrial relations in large and small com- 
panies. Executives of 40 organizations east 
of the Mississippi River were interviewed 
personally; executives of an equal number 
of firms cooperated by completing question- 
naires. The industrial and commercial 
fields represented are automotive, electrical, 
foundry, iron and steel, machine tool, meat 
packing, paper, petroleum, rubber, textile, 
banking, chain retailing, department store, 
insurance, mail order, and public utility. 


“Functions of the Personnel Director pre- 
sents an analysis of the data gathered dur- 
ing the survey. It is intended for chief 
executives and others responsible for indus- 
trial relations policies and programs, re- 
gardless of whether or not a definite policy 
has been formulated or machinery set up for 
carrying it out.” 





MODERNIZING LEGAL LISTS 


ITH a great proportion of the 

desirable securities available for 
“legal” investment of trust funds sell- 
ing at high premiums, with few new en- 
tries being made to the list and many 
of those now on being frozen there by 
moratoria, with conservative invest- 
ment demand large and money rates 
being what they are, the job of the 
trustee under non-discretionary powers 
is a thankless one and the hardship on 
the income beneficiary becoming worse 
as reinvestment or refunding becomes 
necessary. Accentuation is given to 
the situation where no leeway is given 
the trustee to invade principal. 

There is likewise the danger that 
much of the present premium on these 
securities is due to the artificial demand 
occasioned by narrowing of the selec- 
tion available and will subsequently 
evaporate—thus adding to the burden 
on the life tenant under reinvestment 
and eventually the remaindermen. 

Two major issues have arisen as a 
result: First, Consideration of other 
classes of bonds which should be made 
eligible; and Second, Question as to 
whether the “legal” list idea or the so- 
called “Massachusetts rule” has super- 
ior advantages. 

As to extension of the bond list, the 
necessity for liberalization and revision 
has been recognized by introduction of 
bills in the New York legislature last 
month, at request of the State Super- 
intendent of Banks, to broaden the 
scope. New Hampshire has created a 
state board to explore the possibilities 
of suitable senior obligation additions 
which they will have power to legalize 


(a potentially dangerous discretion un- 
der less capable hands), and Maine’s 
Savings Bank Association has been 
deputized to appoint a committee whose 
recommendations will be subject to ap- 
proval of the State Bank Commissioner. 

The severity of this problem may be 
judged from New York State where, 
were it not for the suspension of re- 
quirements by the moratorium act, only 
about one billion of the $6,500,000,000, 
of rail bonds on the list ten years ago 
would be still eligible. A recent na- 
tional study further shows only nine- 
teen states (aside from those which 
follow the Massachusetts rule or court 
authority) which specify railroad or 
public utility bonds as legal invest- 
ments, and only five which, by stringent 
statutes, authorize industrial bonds. 

There is little serious consideration 
of common stocks being proper for in- 
clusion in legal lists, if for no other 
reason than that their variety and fluc- 
tuations would make application of any 
standards highly improbable, and that 
their inclusion would defeat the pvr- 
poses of any statutory code or list. But 
events of recent years brought a new 
respect for equities as leavening for 
trust portfolios. Relief has been un- 
successfully attempted through appli- 
cation to courts to permit emergency 
exceptions to restrictions or silence in 
trust instruments, the courts deeming it 
a matter for the legislatures. In New 
Jersey, however, legislative enactment 
last year provided a means by which 
chancery courts might, upon applica- 
tion of the trustee, permit or direct 
such investment. 
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It is unfortunate that so little dis- 
cussion of the comparative merits and 
records of the Massachusetts rule and 
“legal” list method has taken place, but 
this may receive quite a stimulus if the 
philosophy of the railroad reorganiza- 
tion cases, now before the Supreme 
Court, in which senior liens would also 
be scaled down, is upheld. For the mo- 
ment, suffice it to say that the “false 
sense of security” engendered by “legal 
lists” has created innumerable catas- 
trophies well known to trustees and 
beneficiaries alike. Worshipping statis- 
tical forefathers, without even the 
grace of genuflections to the volatile 
tempo of today’s conditions and tomor- 
row’s possibilities, their usual inflex- 
ibility may be subject to the same criti- 
cism as that recently made by the noted 
economist, Dr. Melchior Palyi, in his 
contention that the record of the rat- 
ing agencies in forecasting investment 
value has not been successful enough 
to justify the importance attached to 
them by the government as an invest- 
ment guide for banks. 


And where is the class of secur- 
ity which will, for the duration of 
trusts, continue to hold its relatively 
unassailable or even high repute and 
value? Thought is already being given 
to separating the low governing trust 
investments from that governing sav- 
ings banks. 


There may also appear reasons for 
distinguishing between corporate and 
individual fiduciaries, as under discre- 
tionary power, the governmental super- 
vision and examination, the generally 
more adequate investment facilities and 
financial responsibility of the former 
would be important factors. 


Since corporate fiduciaries will prob- 
ably always be faced with appointments 
under testamentary trusts whose creat- 
or’s intent is not clear, it is interest- 
ing to note the change in presumption 
in the New York Common Trust Fund 
law, in which the burden of prohibition 
of such investment is placed on the 
trustor. Is it a proper assumption that 
the trustor is so familiar with the legal 
investment statute that his silence on 
investment powers confines his trustee 
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to that statute; or might not the pre- 
sumption of this Common Trust law 
well be extended, by statute, to permit, 
unless expressly prohibited, investment 
in the discretion of the trustee? 


TAXES ON THE TAX EXEMPTS 


BILL by Senator Maloney, the pur- 

pose of which is to regulate over- 
the-counter business, was sharply criti- 
cized during hearings before the Senate 
Banking and Currency Committee, be- 
cause of provisions contained therein 
which would, a number of witnesses de- 
clared, jeopardize the municipal securi- 
ties market. Morris E. Tremaine, New 
York State Comptroller saw in the pro- 
posed law efforts to interfere with the 
present smooth flow of state and muni- 
cipal financing, he said. In this he was 
supported by Charles E. Weigold of the . 
firm of Roosevelt and Weigold, who also 
appeared before the Committee. The 


charge was that the Securities and Ex- 
change Commission would obtain vir- 
tual control over municipal financing. 
Securities. and Exchange Commission- 
ers denied most of the implications, hold- 


ing that no large underwriter of state 
and municipal securities has objected to 
the Maloney bill. 

On this broad subject of greater con- 
trol, through new laws on the popular 
municipal securities, Undersecretary of 
the Treasury Magill has again found a 
text. He has observed that “unless 
there is public demand for an amend- 
ment [providing for the taxing of the 
present tax-exempts], there is little like- 
lihood as a practical matter that the 
proposition will, in fact, be adopted. Sec- 
retaries of the Treasury, both Republi- 
cans and Democrats, have unanimously 
urged for many years that the interest 
on future issues of State and municipal 
bonds should be subjected to Federal 
taxation and the interest on future Fed- 
eral issues to State income taxation. 
Dozens of proposals for constitutional 
amendments have been introduced into 
Congress, but we are little further along 
with the solution of the problem than 
we were 15 years ago. Nevertheless,” 
he added, “the Treasury still strongly 
urges the change.” 





Excerpts From Selected Articles 


Federal Inheritance Taxation of 


Joint Estates 


Temple Law Quarterly. November, 1937. 


ONFLICTING decisions in two recent 

federal circuit court cases! have re- 
vived the question of the power of Congress 
to include in the gross estate of a decedent 
the entire value of the property held by the 
decedent as a joint tenant or a tenant by 
the entirety. The Revenue Act of 1934, 
stipulates: 


“The value of the gross estate of the decedent 
shall be determined by including the value at the 
time of his death of all property ... (e) To 
the extent of the interest therein held as joint 
tenant by the decedent and any other person, or 
as tenants by the entirety by the decedent and 
spouse . . . except such part thereof as may be 
shown to have originally belonged to such other 
person and never to have been received or ac- 
quired by the latter from the decedent for less 
than an adequate and full consideration in money 
or money’s worth.” 


These provisions were evidently inserted 
in the Act to prevent the possibility of eva- 
sion of the tax by means of the creation of 
joint estates and estates by the entireties. 


Characteristics of Interest 


Theoretically, the survivor receives noth- 
ing from the decedent, but merely retains 
that which he already possesses. Practical- 
ly, of course, his rights are now more valu- 
able, since his deceased co-tenant has no 
longer any right to share in the manage- 
ment or income of the property. 

It is apparent that the creation of such 
estates enables one to dispose of his proper- 
ty at death, and, inasmuch as the federal 
estate tax is based on the disposition of 
decedents’ estates, it is apparent that it 
would be ineffective to a considerable extent 
if joint estates and estates by the entireties 
were not provided for specifically; for the 
courts have repeatedly held that estates 
owned in joint tenancies pass by survivor- 
ship and not by bequest or inheritance, and, 
consequently, are not subject to death taxes 
solely covering transfers by will or inte- 


1. Bowers v. Commissioner of Internal Rev., 90 
F. (2d) 790 (C. C. A. 7th, 1937); Foster v. 
Commissioner of Internal Rev., 90 F. (2d) 486 
(C. C. A. 9th, 1937). See report of former in 
65 Trust Companies Magazine 516 (Oct. 1937). 


state succession”, Tyler v. United States® 
upheld the validity of the tax. 

Insofar as the interpretation of the con- 
stitutional limitations on direct taxation is 
concerned, it is settled that the federal gov- 
ernment may impose a tax based on any 
event which results in the accrual of prop- 
erty rights in another. It is equally well 
settled that a tax based on the property it- 
self is a direct tax5, and so is invalid un- 
less apportioned among the states according 
to population. 


Disregarding Fictions 


The Supreme Court merely pointed out 
that the power of taxation is not to be re- 
stricted by legal fictions. Regardless of 
theory, the survivor obtained new, substan- 
tial rights, and these rights grew out of the 
happening of an event, viz., the death of 
the decedent. Therefore, it was held that 
Congress may constitutionally impose a tax 
which is measured by the value of the rights 
accruing. It should be noted that the amount 
of the tax which could legitimately be col- 
lected was not directly passed upon in that 
case. 

In Bowers v. Commissioner of Internal 
Revenue, the decedent had contributed the 
entire purchase price of the real estate 
which he and his wife held as tenants by 
the entirety. Admittedly, the amount of 
the tax could not exceed the value of the 
rights accruing to the surviving tenant. 
Since the decedent’s rights had been equal 
to those of the survivor, the court con- 
cluded that only one half of all the former 
rights in the property came to the survivor. 
This being so, the tax should only be com- 
puted on the basis of one half of the prop- 
erty. 

In Foster v. Commissioner of Internal 
Revenue, the same problem was presented, 
but the court arrived at a different con- 
clusion, and allowed the amount of the tax 


2. By 1931, all but twelve states had statutes 
which specifically taxed decedent’s interest in 
a joint estate. Shultz, American Public Fi- 
nance and Taxation (1932) 565. 

. 281 U. S. 497, 50 Sup. Ct. 356 (1930). 

. Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 
747 (1900). 

. Pollock v. Farmer’s L. & Tr. Co., 158 U. S. 
601, 15 Sup. Ct. 912 (1895). 
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to be based on the entire value of the prop- 
erty. 


Unsatisfactory Conclusions 


It is submitted that neither of these hold- 
ings is entirely satisfactory. In the Bow- 
ers case, the court evidently bases its con- 
clusion on the assumption that there is some 
necessary connection between the value of 
the rights relating to the property and the 
value of the property itself. This does not 
follow, for many rights relating to property 
have no particular relation to the value of 
the property itself. Moreover, the court 
assumes that the term “interest” as used in 
the statute refers to some common law 
rights which the decedent had in the prop- 
erty, and which accrued to the surviving 
tenant at the death of decedent. This in- 
terpretation disregards both the common 
law theory of the tenant’s interest, by which 
no rights passed to the survivor, and also 
the meaning which the legislature evidently 
sought to give to the term; namely, the en- 
tire value of the jointly owned property, 
rather than any common law rights held. 

On the other hand, the Foster case ap- 
pears to overlook the fact that the Tyler 
case, which it allegedly is following, did 
not squarely decide the issue raised. It is 
true that the arguments followed by the 
Supreme Court in the Tyler case could be 
used in rejecting the taxpayer’s conten- 
tions, but a mere citation of the case is in- 
sufficient to quell the constitutional objec- 
tions to the method of imposing the tax. 

If it is remembered that the purpose of 
the federal act was to plug up a loophole 
in the common law, the problem of constru- 
ing the federal statute would seem to pres- 
ent no particular difficulty. By the terms 
of the Act, the decedent’s estate is to be 
taxed “to the extent of the interest therein 
held. ...” By the word “interest” Con- 
gress evidently meant the entire value of 
the jointly owned property, rather than any 
common law rights held by the individual 
tenant. For if the statute is so interpreted, 
it becomes impossible to evade the tax 
through the creation of joint estates or es- 
tates by the entireties. 

It is submitted that there is nothing ar- 
bitrary, capricious, or unreasonable in ap- 
plying the statutory norm, because the tax- 
payer is forced to pay only for that which 
he actually gains, as a practical matter, 
by the death of his co-tenant. And, if the 
holding in the Tyler case is carried to its 
logical conclusion, it would appear that the 
tax should be so computed. 
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Creighton Heads Corporate 
Fiduciaries of N. Y. City 


John T. Creighton, vice president of City 
Bank Farmers Trust Company, was recent- 
ly elected president of the Corporate Fidu- 
ciaries Association of New York at the an- 
nual meeting of the association. Mr. 


Creighton, who for the past year has been 
a vice president of the association, succeeds 
Henry A. Theis, vice president of Guaranty 
Trust Company of New York, as its head. 


Brenton Welling, vice president of Bank- 
ers Trust Company, was elected vice presi- 
dent of the association, and Samuel Arm- 
strong, vice president of The Chase Na- 
tional Bank of the City of New York; 
Arthur E. Burke, corporate trust officer of 
Guaranty Trust Company; and James E. 
Trenary, assistant secretary of United 
States Trust Company of New York, were | 
elected members of the executive committee — 
of the association: Erwin W. Berry, assis- 
tant trust officer of Manufacturers Trust 
Company, was re-elected secretary. 


Other members of the executive commit- 
tee of the association who will continue in 
office during the current year are William 
A. Read, vice president, Central Hanover 
Bank & Trust Company; F. K. Bosworth, 
assistant vice president, Empire Trust Com- 
pany; Timothy D. Parkman, vice president, 
Lawyers Trust Company; William G. Mur- 
phy, vice president, Fifth Avenue Bank of 
New York; Frederick G. Herbst, vice presi- 
dent, Irving Trust Company and R. McAl- 
lister Lloyd, vice president, Bank of New 
York & Trust Company. 


JOHN T. CREIGHTON 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Monetary Uncertainty and Equities 


Dear Sir: 

Generally speaking, we believe in the 
purchase of common stocks for trust 
funds in moderate amounts where the 
circumstances surrounding the trust are 
such as to justify it. 

The background of the investments of 
a trust is of course a well selected diver- 
sified list of high-grade bonds, chosen 
with due regard to varied maturities and 
as far as possible diversified as to indus- 
try, geographical location, etc. At the 
same time we feel, in common with a 
great many trustees in the Northeast, 
that the inclusion of a well selected di- 
versified list of common stocks is not 
only justified but desirable. 


Historically, trust investments in this 
part of the country have passed through 
various phases from the time when land 
was considered the only justified invest- 
ment—through those periods in succes- 
sion when first mortgages, government, 
state and municipal bonds, and first 
mortgage railroad, utility and industrial 
bonds were purchased until the present 
time when trustees look with favor on 
the purchase of preferred and common 
stocks for their trust funds. 


It seems to me that while the inclu- 
sion of moderate amounts of common 
stocks in trust funds has been the prac- 
tice of some trustees for a good many 
years, the present monetary situation in 
this country almost demands the pur- 
chase of some equities. The lack of a 
definite assurance as to the stability 
of our currency would seem to make it 
necessary for all trustees to give serious 
thought to this question at the present. 

Raymond H. Trott 
haf Rhode Island Hospital Trust Co., Providence, 


An Aid to Property Values 


Dear Sir: 

The foreclosure procedure provided by 
the proposed uniform real estate mort- 
gage and mortgage foreclosure law, as 
outlined by Mr. Russell in the December 
issue of your magazine, conforms in 
many respects with that of California 
where, to a great extent, Deeds of Trust 
with power of sale conferred upon the 
trustee have supplanted the ordinary 
mortgage. Upon a breach of the obliga- 
tions, the beneficiary may record a notice 
of the default and an election to cause 
the property to be sold to satisfy the in- 
debtedness. Thereafter, the trustee pub- 
lishes once a week for twenty days a 
notice that it will conduct the sale at a 
definite hour, date and place, the mini- 
mum lapsed time between the recording 
of the notice of the default and the sale 
being three months and one day. 

The Statutes of this State guard 
against an unconscionable deficiency by 
requiring a judicial decree granting a 
judgment in favor of the beneficiary, the 
Court having the right to appoint ap- 
praisers to determine the value of the 
property. In lieu of this procedure the 
beneficiary under a deed of trust may, 
and the mortgagee under a mortgage 
must have his security foreclosed by a 
suitable court action. Only in this event 
does the owner of the property have the 
benefit of a one year redemption period. 

I believe that Mr. Russell’s remarks 
are timely and that any effort put forth 
to establish a uniform mortgage act will 
go far to aid the re-establishment of 
property values in general throughout 
the nation. I wish to thank you for this 
opportunity to express these views. 


Donald D. Lewis 
Escrow Officer, Bank of America, N. T. & S. A., 
Los Angeles. 
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Keeping Our Friends 


Dear Sir: 

Mr. Cherington’s article in the Decem- 
ber issue of Trust Companies is most in- 
teresting. As to the four ways speci- 
fically suggested in which market re- 
search could be of use to trust companies 
I am in absolute agreement with all four, 
but I am particularly interested in the 
third and fourth suggestions. 

As to the ascertainment of what the 
trust companies own customers think 
about it we have taken a step. We have 
checked our Will file, as well as our in- 
surance trusts and we have communi- 
cated with our clients in an effort to find 
out how well satisfied they are and to 
make suggestions as to advisable changes. 
Our experiences in so doing has been so 
creative of goodwill and actual business 
that I am convinced that a trust company 
would be wise to have one man, an officer, 
spend his entire time on reviewing docu- 
ments and contacting customers. 

There is a world of opportunity in No. 
4 “in the examination of the trust com- 
panies own market to determine how well 
it is doing its appointed task.” It has 
been my task during the past year to co- 
ordinate all the business activities of our 
institution, and from experience I am 
convinced that the cooperation of all con- 
tact employees and officers of all depart- 
ments to the extent that the right-hand 
always knows what the left-hand is do- 
ing, has opened up a market far in ex- 
cess of that which we had eontemplated. 
In this respect, I am convinced that a 
“strong central government” is neces- 
sary. That is to say, that one man must 
occupy the pivotal position which enables 
him to know and direct, not only the ag- 
gressive action, but also the operative 
action in so far as the service to the cus- 
tomer is involved. 

I also realize that there is a limit 
to the extent in which banks can engage 
in market research. The limit, of 
course, is determined by the cost of ac- 
tion required. On the other hand, im- 
proved methods and consolidation of rec- 
ords will enable any large organization to 
get more definite results for the amount 
of money spent. I should like to see Mr. 
Cherington delve more deeply into the 
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subject of finding out what customers 
think about us, and to know how a sys- 
tem could be installed that would con- 
stantly keep us informed. I am further 
interested in the problem of improvement 
of service in general through some syste- 
matic means of taking not only custom- 
ers, but employees suggestions, sifting 
them down in an intelligent manner for 
the best interest of all concerned. 

We have been, and are still, giving con- 
siderable thought to new ideas for the 
betterment of our public relations and 
for that reason we are determined to give 
ourselves repeated and microscopic exam- 
inations. 

Victor Cullen 


Assistant Secretary, Mississippi Valley Trust Co., 
St. Louis. 


Broad Powers and Liability 


Dear Sir: 

Given broad powers found in the usual 
clause, a trust company as a matter of 
fact will be too timid in the vast major- 
ity of cases to do anything except be 
very, very conservative, and there is 
hardly anything that the interested par- 
ties can do about it to change the trust 
company’s attitude, for the reason that 
they could well say that the testator or 
trustor gave no real indication as to the 
kind of securities which the trustee’ 
ought to purchase. The trustee will be 
afraid, and properly so, of being sur- 
charged in case anything goes wrong. 

Trust officers are thinking in terms of 
liability to the trustee first and benefit to 
the trust estate second. This is no more 
than natural. The real problem, there- 
fore, is not out in a vacuum, in which 
case probably a “constitution” is better 
than “by-laws”, but the real problem is 
to know what to do with a trust officer or 
a trust estates committee who have prob- 
ably been burned once and are resolved 
that they will never be burned again, no 
matter what happens and I still think 
that unless you have some by-laws that 
practically name names, they will be un- 
willing to take the responsibility neces- 
sary to depart from what is technically 
“legal for trustees.” 


Ralph R. Neuhoff 
Of the St. Louis (Mo.) Bar. 





Trends 


In The 
Trust 
Field 


Washington, D. C.—February, 1938 


Monetary Problems and Business 


HE first two weeks in February 
have highlighted a number of 
monetary trends tied closely to Admin- 
istration efforts which, it is hoped, will 
raise price levels. At the same time 
Government department officials con- 
cerned with banking problems, have 
kept alive earlier statements having to 
do with bank stock holding companies, 
reorganization or consolidation of su- 
pervising agencies, and related matters. 
Trust officials may find much conjec- 
tural thought in the conflicting drives 
for taxation of government and munici- 
pal securities or their protection; in the 
approaching Supreme Court decision on 
utility holding company act; in efforts 
to permit banks to participate in under- 
writing of securities—and taxes. While 
on the one hand an earnest and sincere 
group of public officials seek to protect 
and aid institutions representing organ- 
ized thrift and careful investments, 
there always appear other officials, it 
is hoped equally as sincere, who feel 
that the end justifies the means, if the 
means will, somehow, stimulate imme- 
diate recovery. 

The delay in moving the Administra- 
tion’s tax bill along the legislative 
route, is worrying the country and de- 
laying recovery, according to Chairman 
Jesse Jones of the Reconstruction Fi- 
nance Corporation, who declared: “The 


whole country is wondering what is go- 
ing to happen in the tax program.” He 
added that he didn’t “think the pro- 
posed penalty tax on small family cor- 
porations is the real trouble. Business 
could stand a tax of 20% if it was neces- 
Sary, or even 25%, although that 
wouldn’t be desirable. It isn’t the tax 
that is troublesome to business but be- 
ing told what to do with the remainder.” 
At the Ways and Means Committee, it 
is said that the tax bill is being put 
into final form, with March 1 suggested 
as the likely date when the measure 
will be started on its uneven way to- 
ward action in the House. 


With Congress in session and new 
and unusual bills being introduced 
nearly everyday, some inspired, and 
others having a promotional tinge, 
trends in Washington appear obscured 
with headlines chiefly relating to the 
almost frantic desire to bring back good 
times to the masses. 


Codifying Federal Taxes 


N up-to-date codification of the 

Federal tax laws is being discussed 
by members of the House Ways and 
Means Committee, who hold that such 
a program has now become “extremely 
helpful to the maintenance and opera- 
tion of our internal revenue system.” 
Such codification would be “relief for 
the Government, the taxpayer and the 
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practitioner,” it was stated in a recom- 
mendation. “The only practical way to 
insure the certainty of determining 
what is actually the law is to have the 
code of internal revenue laws enacted 
into absolute law in a manner similar 
to that by which the revised statutes of 
1873 were enacted.” Since the summer 
Congressional recess, Congressional 
revenue experts have been reviewing 
the old code and bringing it up to date, 
and the proposal is to enact it into law, 
not merely as prima facie evidence of 
the law. 


The sub-committee of Congress, after 
many weeks of study and discussion, 
has offered its efforts to the full Ways 
and Means Committee of the House, 
with the hope that a “reasonable rev- 
enue law” will be reported and enacted. 
Treasury officials working with the sub- 
committee, make no claim of perfec- 
tion. They do, however, point to a 
number of improvements. However, 
estate taxes appear to be still marked 
in the higher brackets, although Treas- 
ury records give no reason for optimism 
on the success of collections in the past. 


Investment Underwriting Proposals 


N exhaustive study of investment 


banking practices has been pro- . 


posed by Sidney Weinberg. After a 
visit to the White House, he said: “1 
am going to make an exhaustive study 
of the situation and report my findings 
to the Business Advisory Council. I 
think it is quite important from our in- 
dustry’s point of view that such a study 
be made.” He added that he expected 
to acquaint the President with the pro- 
gress of such studies from time to time. 


At about the same time, it became 
known that other Administration offi- 
cials were working on measures de- 
signed to permit banks to share, within 
certain sharply specified limits, in un- 
derwriting activities. The proposal 
most in favor would follow the lines 
first offered in the Banking Act of 1935. 
At that time the Senate agreed to the 
plan offered but the House did not. Oth- 
er differences developed between the 
two legislative departments and the un- 
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derwriting permission was not enact- 
ed. The program now discussed would 
permit national banks to underwrite 
securities up to $100,000 or 20% of the 
offering, whichever was the larger. In 
addition, the bank could take on a num- 
ber of such undertakings, up to 200% 
of its capital and surplus. Such dis- 
cussed provisions would require that 
the sale of such securities be only on 
registered stock exchanges or through 
registered brokers with the SEC in the 
background as umpire. While such an 
enactment would again permit the en- 
trance of banks into the investment 
field, officials familiar with the sugges- 
tion, see the restrictions named, as 
guarantees against old abuses. Further- 
more, little industries and businesses 
would be aided, they add. 


Most of the world’s big jobs are handled 
by men whose neckties and hosiery don’t 
match. 





Wills of the Month 


Oscar W. Smith 
President, Parke, Davis & Company 


Oscar W. Smith, president of Parke, 
Davis & Company, named the Union Trust 
Company, Detroit, Michigan, as sole execu- 
tor of his will. 

Mr. Smith entered the employ of the 
company, which he later served as presi- 
dent, fifty-two years ago and rose from the 
humble position of a minor clerical posi- 
tion to salesman and from salesman to 
branch manager in New York City. So 
successful was he in New York that he 
was recalled to Detroit to head the concern. 

He was vice president of the American 
Drug Manufacturers’ Association and had 
taken a leading role in national pharmaceu- 
tical affairs for many years. He held a 
commission of colonel in the Specialists’ 
Reserve of the Army. 


Howard C. Foss 
Utility Executive 


Howard Colburn Foss, president of the 
Savannah Electric and Power Company and 
chairman of the Industrial Committee of 
Savannah, named the Citizens and South- 
ern National Bank of Savannah, Georgia as 
co-executor of his will and upon the death 
of his widow the Bank will act as sole trus- 
tee. 

Mr. Foss moved to Savannah in 1912 to 
become superintendent of the old Savan- 
nah Electric Company. In 1921 he became 
president of the newly formed Savannah 
Electric and Power Company, a Stone and 
Webster corporation. Under Mr. Foss’ di- 
rection the company made rapid progress 
and its power plant was enlarged many 
times the size he found it when he took 
over the management. 


Hilary E. Howse 
Mayor of Nashville 


Hilary Ewing Howse, mayor of Nashville, 
Tennessee, named the Broadway National 
Bank of Nashville as executor of his will. 

More than twenty years of Mayor Howse’s 
life was spent as the chief executive of 
Nashville. He was first elected a member 
of the Davidson County Court, then he was 
twice elected to the State Senate. He was 


chosen mayor of Nashville for seven times. 

His early years of political life were tur- 
bulent and in 1915 he was ousted from of- 
fice for eight years. He was re-elected in 
1923 and served continuously until his 
death. In 1935, when he offered for re- 
election for the last time, he was unop- 
posed. The only political defeat Mayor 
Howse ever suffered was in 1917. He lost 
then by a narrow margin. 


William J. Harahan 
Railroad President 


William Johnson Harahan, president of 
the Chesapeake & Ohio Railway, named the 
First and Merchants National Bank of Rich- 
mond, Virginia, as co-executor and co-trus- 
tee of his estate. 

Mr. Harahan was one of the best known 
figures in American railroad circles having 
spent a half a century working with rail- 
ways. He first became president of the C. 
& O. in 1920, at a time when railroads were 
suffering one of their worst depressions. 
He remained as head until 1929 when John 
J. Bernet became its head. When Mr. Ber- 
net died in 1935 Mr. Harahan again took 
control of the Chesapeake and also of the 
Pere Marquette and Nickel Plate of the Van 
Sweringen interests. Mr. Harahan’s father, 
James T. Harahan, was the late president 
of the Illinois Central. 


Dr. De Witt W. Mertz 
Philanthropist 


Dr, De Witt W. Mertz named the Chase 
National Bank of New York City as co-ex- 
ecutor and co-trustee of his estate. 

A foundation to provide care for unmar- 
ried mothers and prostitutes and to attempt 
to rehabilitate them will be set up under 
the provisions of the will. Dr. Mertz’s es- 
tate is estimated to be in excess of $300,- 
000. 

The foundation is to be known as the 
Martha Mertz Foundation and will “ad- 
minister to, provision for and take care of 
unmarried girls who have become mothers, 
or prostitutes, or from such causes social 
outcasts, or who, from such causes, shall 
be homeless or in fear of becoming home- 
less or social outcasts.” 
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Personnel Changes in Trust Institutions 


ALABAMA 


Birmingham—JAMES M. BURT, assist- 
ant trust officer of the First National Bank, 
was promoted to the position of trust offi- 
cer; EUGENE H. JOHNSON, of the trust 
department, and GEORGE K. KINMAN, of 
the mortgage department were promoted to 
assistant trust officers. 

Mobile—L. LEeBARON LYONS, executive 
vice president of the First National Bank 
was elevated to the presidency, succeeding 
D. Perrin Bestor, Jr., who resigned due to 
ill health, but who was chosen chairman of 
the board. E. J. McAULEY advanced from 
vice president to executive vice president 
and director; E. B. PEEBLES and JOHN 
D. TERRELL, assistant vice presidents 
were promoted to vice presidents. 


Montgomery—FRANCIS P. HEREFORD 
and GORDON K. MERIWETHER were 
elected assistant trust officers of the First 
National Bank, and JAMES D. FLOWERS 
was promoted from assistant vice president 
to vice president. 


CALIFORNIA 


Los Angeles—J. E. FISHBURN, JR., 
of the Bank of America, was promoted to 
vice president and transferred to the Sea- 
board office. 


CONNECTICUT 


Bridgeport—ROBERT WHITNEY, as- 
sistant secretary of the Bridgeport City 
Trust Co. was made a vice president; HEN- 
RY HART, assistant trust officer was ap- 
pointed assistant secretary and trust offi- 
cer, and H. P. A. DUGERG was appointed 
assistant trust officer. 


Hartford — The Hartford-Connecticut 
Trust Co. announces staff promotions as 
follows:—NOEL J. BELCOURT, from as- 
sistant treasurer to assistant vice president; 
SAMUEL H. SNIDER, of the trust depart- 
ment, from assistant secretary to trust of- 
ficer, and FELIX MONTANO, also of the 
trust department was named assistant sec- 
retary. 


FLORIDA 


Tampa—PETER O. KNIGHT, JR., di- 
rector and attorney of the Exchange Na- 
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tional Bank, was elected vice president, suc- 
ceeding his father, one of the bank’s found- 
ers who declined re-election. 


GEORGIA 


Atlanta — LARKIN H. PARRIS, vice 
president and general trust officer of the 
Citizens and Southern National Bank was 
named director also. Mr. Parris is charac- 
terized by H. Lane Young, executive vice 
president of the bank as “one of the most 
competent trust men in the South.” 


ILLINOIS 


Chicago—FRANK R. CURDA, president 
of the American Institute of Banking, and, 
assistant vice president of the City National 
Bank & Trust Co. was made cashier; LES- 
LIE B. McMAHON was promoted from 
cashier to vice president in charge of oper- 
ations. G. J. CHARTIER advanced from 
assistant vice president to vice president, 
while L. K. BILLINGS was named assist- 
ant vice president. P. R. ABRAMS was 
appointed assistant trust officer. 

Chicago—Promotions announced by the 
Continental Illinois National Bank & Trust 
Co. include E. F. REITER, second vice 
president, elected vice president; H. R. 
PLATT, JR., assistant cashier, elected sec- 
ond vice president: L. H. HAMMER- 
STROM, assistant cashier elected auditor; 
E. B. STOFFT, assistant secretary, elected 
also trust officer; PAUL M. CARRICK, and 
B. J. MAIWORM, assistant cashiers, and 
ROY W. SWEZEY and CECIL BRON- 
STON, elected assistant secretaries. 


Chicago—HAROLD E. FOREMAN was 
elected senior vice president of the Amer- 
ican National Bank & Trust Co., and Mr. 
Van Horne, former president of the Conti- 
nental National Bank of Lincoln, Neb., was 
named executive vice president. JAMES 
H. CLARKE was elected assistant vice 
president. 

Highland—JOHN A. LEU, cashier and 
trust officer of the Farmers & Merchants 
Bank, has been elevated to the position of 
vice president. Mr. Leu retains the posi- 
tion of trust officer. ELVIN M. FORHNER, 
assistant cashier and assistant trust officer 
has been appointed cashier and assistant 
trust officer. 
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INDIANA 


Columbus — FRANCIS M. OVER- 
STREET, former vice president of the First 
National Bank, who has been acting pres- 
ident since the demise of C. F. DEHMER, 
was elected president, and D. M. BOTTORF, 
a director was chosen vice president. 


Hammond—GEORGE GILCHRIST, a di- 
rector of the Calumet National Bank, has 
been appointed vice president. 

Indianapolis—MORSE P. BOWEN, sec- 
retary of the Indiana Trust Co. was also 
elected a vice president. 


New Albany—LOCKE BRACKEN has 
been elevated from executive vice president 
to president of the Mutual Trust & Deposit 
Co., succeeding the late George Bogerding. 
H. A. BARTH was chosen chairman of the 
board and vice president. 

Vincennes—OSCAR F. LANE, of the 
American National Bank, was elevated from 
cashier to the position of vice president, to 
succeed the late Carl L. Wessell. Raymond 
Krack advanced from assistant cashier to 
cashier. i 

Vincennes—RICHARD A. McKINLEY 
recently resigned as director of the Indiana 
Department of Financial Institutions to be- 
come president of the New Security Bank 


& Trust Company. 


IOWA 


Des Moines — HERBERT A. MET- 
CALFE, a director of the Valley Savings 
Bank, has been named chairman of the 
board; FREDERICK M. MORRISON, 
formerly executive vice president, was 
chosen president to succeed the late C. T. 
Cole, Jr. 


Sioux City — C. L. FREDERICKSON, 
new president of the Live Stock National 
Bank, was a former vice president and as- 
sistant trust officer, and started, in 1910 
as a messenger boy in the bank. Mr. Fred- 
erickson succeeds A. G. Sam, who was elect- 
ed chairman of the board. M. A. WILSON, 
former cashier was promoted also to vice 
president. 


KENTUCKY 


Louisville—The Liberty National Bank 
& Trust Co. announced the promotions of 
W. A. MILLICAN from vice president and 
comptroller to first vice president; W. C. 
FISHER, assistant vice president and trust 
officer, to vice president and trust officer 
as well as director, and INNES W. DOB- 
BINS, JR., assistant vice president to vice 
president. 


LOUISIANA 


Shreveport—The First National Bank an- 
nounces that J. POLLARD SEALY, former 
assistant vice president and BLANTON K. 
DORMAN, trust officer, have been elected 
vice presidents of the bank. 


MASSACHUSETTS 


Boston—The Merchants National Bank 
elected CHARLES C. KIMBALL vice pres- 
ident, and appointed HERBERT W. 
SPRING assistant trust officer. 


MICHIGAN 


Detroit—Directors of the Manufacturers 
National Bank announced the election of 
HENRY H. SANGER as president, suc- 
ceeding the late John Ballantyne. 
CHARLES A. KANTER was elected senior 
vice president, and CHARLES K. BARTON, 
cashier, was advanced to vice president and 
secretary of board; R. C. WANDEL was 
made cashier. 


Detroit—In the trust department of the 
National Bank of Detroit HENRY T. BOD- 
MAN and GEORGE E. PARKER were pro- 
moted to assistant vice presidents and as- 
sistant trust officers and RAY D. YOUNG 
and LESTER E. ZUBRIGG were advanced 
to assistant trust officers. The following 
promotions were also announced: HAROLD 
B. ASPLIN, WILLIAM H. HOEY and 
HARRY C. SHAEFER, formerly assistant 
cashiers, were made assistant vice pres- 
idents. 


MINNESOTA 


Minneapolis—ROBERT M. BELL, of the 
trust department of the First National 
Bank & Trust Co., was named assistant 
secretary. 


Minneapolis—The Northwestern National 
Bank & Trust Co. announced the following 
promotions: In the trust department, 
CLARENCE E. DRAKE and MAURICE 
K. MARK were promoted from assistant 
vice presidents and trust officers to vice 
presidents and trust officers. GRANT W. 
ANDERSON advanced from assistant vice 
president to vice president; J. BURNS AL- 
LEN, assistant secretary, was made assist- 
ant vice president; GANUS W. FAIT, as- 
sistant secretary was also made assistant 
vice president; ROY N. GESME, from as- 
sistant secretary to assistant vice presi- 
dent and assistant trust officer, and SAM- 
UEL H. ROGERS, assistant trust officer 
was made assistant secretary. BURNS W. 
SWANSON and EDWARD D. STOWE 
were named assistant trust officers. 
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MISSOURI 


Kansas City—RUFUS CROSBY KEM- 
PER was elected chairman of the board oi 
the Commerce Trust Co. Mr. Kemper suc- 
ceeds his father who recently passed away. 

Kansas City—EARL W. DEPUTY, form- 
erly assistant trust officer of the City Na- 
tional Bank and Trust Co., was advanced 
to the position of trust officer. 


St. Louis—Boatmen’s National Bank an- 
nounces the following changes in the per- 
sonnel: DAVID L. COLBY, promoted to as- 
sistant vice president, R. L. FORNSHELL 
of the trust department was appointed as- 
sistant trust officer, and C. T. KELLY and 
Cc. C. HAMMERSTEIN, former assistant 
cashiers were promoted to assistant vice 
presidents. 


St. Louis—H. C. HARTKOPF succeeds 
J. F. HELLRUNG as president of the 
CASS BANK & TRUST CO., while Mr. 
Hellrung becomes board chairman. Mr. 
Hartkopf joined the bank as executive vice 
president in 1936. 


St. Louis—CHARLES HERMAN, assist- 
ant trust officer of the Mississippi Valley 
Trust Co., has been named assistant coun- 
sel. He has been with the bank since 1919. 


St. Louis—The Northwestern Trust Com- 
pany has named JOHN M. BOGDANOR 
and J. HARRY KLUTE assistant treas- 
urers. 


St. Louisa—JOHN E. GASKILL, JR., of 
the St. Louis Union Trust Co., formerly 
in charge of the inheritance tax division, 
has been elected to the newly created posi- 
tion of assistant trust officer. 

St. Louis—EDWIN T. MURRAY, former 
vice president of the United Bank and 
Trust Co., has been elevated to the presi- 
dency, succeeding CRAIG MACQUAID, 
now chairman of the board. V. E. Hue- 
bach, of the trust department has been 
elected trust officer, and WALTER O. 
HEIM, was named assistant secretary. 


NEBRASKA 


Lincoln—EDWARD A. BECKER, cash- 
ier of the Continental National Bank, was 
advanced to the position of vice president; 
W. S. BATTEY, formerly assistant vice 
president was elected vice president and 
FRED S. ALDRICH, assistant cashier was 
made cashier. 


NEW HAMPSHIRE 


Nashua—The Indian Head National 
Bank announced advances in the personnel 
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as follows: HARRY A. GREGG, from vice 
president to chairman of the board; CLAR- 
ENCE E. WHITNEY, cashier, now vice 
preisdent; ELMER F. BLAKEY, from 
assistant cashier to cashier and trust offi- 
cer; WESSON S. HERTRAIS was named 
assistant cashier and JAMES S. BARKER, 
assistant trust officer. 


NEW JERSEY 


Elizabeth—CHARLES A. FAIRCLOUGH 
of Atlantic City was elected vice president 
of: the National State Bank. 

Englewood—JAMES F. McKINNEY is 
now president of the Palisades Trust & 
Guaranty Co., succeeding Abram Deronde, 
who has been made chairman of the board. 

Jersey City — JONATHAN F. KIL- 
BOURN was elected a director of the Trust 
Co. of New Jersey; ALBERT H. KLOM- 
BURG, and FRANK W. ANDERSON, as- 
sistant treasurers, were advanced to assist- 
ant vice presidents; and GEORGE BAE- 
DER, JR., was named assistant treasurer. 

Jersey City—The Hudson County Na- 
tional Bank announces that MORRIS 
——— has been appointed vice pres- 
ident. 
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Paterson—HAROLD R. CLARK has been 
appointed assistant trust officer of the Pat- 
erson National Bank. 

Paterson—The United States Trust Com- 
pany has elected ALBERT J. BAISCH a 
director. He was formerly trust officer and 
assistant to the president. 

Perth Amboy—WILLIAM C. LOGAN, 
formerly with the R.F.C., and an officer of 
the Irving Trust Co., New York, was elect- 
ed secretary and treasurer of the First 
Benk & Trust Co. JOHN M. O’TOOLE 
was named assistant secretary and treas- 
urer and VINCENT A. COSTELLO was 
appointed trust officer and assistant treas- 
urer. 

Woodbury—LOUIS B. MOFFETT, vice 
president of the Woodbury Trust Co., has 
been advanced to president, succeeding 
DAVID O. WATKINS, who has been made 
chairman of the board. Postmaster ED- 
MUND H. CARPENTER, a director, was 
named vice president. 

NEW YORK 


Albany—H. SEWALL PRUYN advanced 
from assistant vice president of the State 
Bank of Albany to vice president. He is 
one of the youngest bank vice president in 
Albany. CHARLES W. SNOW, manager 
of the research department was promoted 
to assistant vice president, and DONALD 
SLINGERLAND, former manager of the 
credit department was named assistant 
cashier. 

Elmira—W. C. PETZKE, cashier, was 
elected assistant vice president in charge 
of Merchants branch, succeeding George 
W. Brooks, former vice president, who be- 
comes vice president of the National Bank 
& Trust Co. of Norwich. O. N. REY- 
NOLDS, vice president, was elected also 
cashier. 

Garden City—EDWARD A. NASH, sec- 
retary and trust officer of the Garden City 
Bank & Trust Co. was elevated to vice pres- 
ident and director, while retaining the posi- 
tion of trust officer. FREDERICK HAIN- 
FELD, Jr., assistant sceretary, was promot- 
ed to secretary and assistant trust officer, 
and ROBERT W. RENNIE was appointed 
assistant secretary. 

New York—tThe following changes were 
made at the Chemical Bank & Trust Co. at 
a recent meeting of the Board of Directors: 
CLINTON C. JOHNSON, assistant secre- 
tary, appointed Manager of the foreign de- 
partment; CLAUDIUS D. DUNCAN, for- 
mer branch manager, appointed assistant 
vice president; and JOHN C. FOLEY, 
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former assistant manager of the branch 
appointed manager to succeed Mr. Duncan. 
HARRISON D. BLAIR was appointed as- 
sistant secretary. 

New York — The Continental Bank & 
Trust Co. announced changes as follows at 
the meeting held on Jan. 20: F. ANTHONY 
GRIEN, from secretary-treasurer to vice 
president and secretary, PETER C. NEW- 
ELL, from assistant treasurer to treasurer, 
CELIUS L. HOWARD, from assistant vice 
president to vice president; HARRY C. 
THOMPSON, from trust officer to vice pres- 
ident; EARL S. MacNEILL, from assistant 
trust officer to trust officer and CARROLL 
J. HESTER, who is representing the bank 
in Dallas, Texas, was made assistant secre- 
tary. ROGER HORNBY and BERGIN 
MUNDY were appointed assistant trust of- 
ficers. 


New York—WILLIAM S. LaPORTE has 
been appointed assistant treasurer of the 
Guaranty Trust Company. 


New York—The Manufacturers Trust 
Company announces that HENRY A. 
FREY, who has been connected with the 
real estate department for a number of 
years, has been elected assistant secretary. 


New York—STIRLING S. ADAMS and 
DANIEL P. ADAMS have been appointed 
assistant treasurers of the Marine Midland 
Trust Company. 


New York—Directors of the Public Na- 
tional Bank and Trust Co. have appointed 
ERNEST H. SCHNEIDER a vice presi- 
dent. Mr. Schneider’s banking experience 
dates back to 1912. 


New York—The Sterling National Bank 
& Trust Co. announces the appointment of 
B. WASSERSTROM as assistant trust of- 
ficer. 

New York—WILLIAM L. KINGSLEY, 
former president of the United States Trust 
Co., was elevated to chairman of the board, 
and was succeeded by WILLIAMSON 
PELL, first vice president and trustee, as 
president. BENJAMIN STRONG was ad- 
vanced from vice president to first vice 
president. 

Niagara Falls—GEORGE F. BATES, 
former vice president of the Marine Trust 
of Buffalo, has been made executive vice 
president of the Power City Trust Com- 
pany. 

Norwich—OTIS A. THOMPSON former 
Trust Officer and cashier of the National 
Bank & Trust Co., has been elevated to the 









TRUST COMPANIES 


presidency. Mr. Thompson has been con- 
nected with banking in Norwich for 37 
years, having started his successful career 
as messenger boy. J. BENNETT TURNER, 
former president advanced to chairman of 
the board. RAY I. SMITH was promoted 
from assistant cashier to cashier, and 
GEORGE W. BROOKS, was chosen vice 
president. 


Plattsburg—JOHN P. MYERS, vice pres- 
ident of the Plattsburg National Bank & 
Trust Co. has been elevated to the position 
of president. 


NORTH CAROLINA 


Rocky Mount — MILLARD F. JONES, 
vice president, cashier and trust officer of 
the Planters National Bank & Trust Co. has 
been named executive vice president. R. 
R. BRASWELL advanced from assistant 
trust officer to trust officer, and WILEY 
W. MEARES, former assistant cashier and 
assistant trust officer was elected cashier, 
retaining his position of assistant trust 
officer. 


Winston-Salem—The Wachovia Bank & 
Trust Co. has appointed CARLYSLE A. 
BETHEL and JOHN W. LIPPELS as- 
sistant trust officers. 


OHIO 


Alliancee—NORMAN W. RITZMAN of 
the trust department of the First National 
Bank, has been appointed assistant trust 
officer. 


Cincinnati—GUSTAVUS G. HAMPSON, 
assistant vice president of the Fifth Third 
Union Trust Co. was promoted to vice 
president; WILBUR J. WOODS was made 
assistant cashier. 


Cincinnati—The First National Bank an- 
nounced promotions as follows: A. R. 
LUTHY, cashier, and J. H. WHITE, J. G. 
JASPERS, and CHARLES F. KLENSCH, 
formerly assistant cashiers, were all made 
assistant vice presidents. W. R. GALLO- 
WAY, assistant cashier was made cashier. 


Cleveland — At the Central National 
Bank Brigadier-General BENEDICT 
CROWELL, was elected president and chief 
executive officer, succeeding ARTHUR H. 
SEIBIG, who has just returned to the bank, 
following an illness, to become vice chair- 
man of the board, a newly created post. 
WARREN C. COLE, assistant trust officer, 
was advanced to assistant vice president, 
and CHARLES C. BURCHARD was ap- 
pointed assistant trust officer. 


RIGHT ON 


Here you will find everything to 
further your comfort and enjoyment 
—outside ocean-view rooms; verandas 
for lounging; sun deck; superb cuisine; 
alert, unobtrusive 
service; varied 
sports; entertain- 
ment, and fellow 
guests you'll 
like .. Special 
Weekly Rates. 


S$ WITH MEALS 
AND BATH 


$3 ROOM ONLY 
AND BATH 
Per Person 2inaRoom 


ATLANTIC CITY 


1OEL HILLMAN © JULIAN A HILLMAN 
» J. CHRISTIAN MYERS 


Cleveland—The Cleveland Trust Com- 
pany announces the following promotions 
in the personnel: WALTER TUFTS, for- 
mer president of the Worcester County Na- 
tional Bank in Mass. was elected vice pres- 
ident; WILLIAM S. GOFF, vice president, . 
was promoted to head the branch banking 
department, supervising the company’s 52 
branch officers, and becomes a member of 
the executive committee, as does G. M. 
CUMMINGS, assistant counsel. F. H. 
HOUGHTON will continue as vice pres- 
ident and will serve the bank in an ad- 
visory capacity. C. W. STANBURY is ad- 
vanced to vice president of the bank’s larg- 
est branch office, and W. J. SHARP is 
named assistant vice president. 


LORENZ E. STOCKHAUS and FRANK 
J. WALDECK, assistant treasurers were 
advanced to assistant vice presidents. E. 
T. BARTLETT, J. J. RADA, and J. K. 
JOHNSON were named assistant treasur- 
ers. 

Lima—RODNEY P. LIEN, former ex- 
ecutive vice president of the National Bank 
of Lima was elected president succeeding 
Henry A. Mack. 


Toledo—The Toledo Trust Co. has ad- 
vanced J. D. ST. JOHN, assistant treas- 
urer to the position of vice president. 

Youngstown—HOWARD A. WELCH, as- 
sistant vice president was advanced to vice 
president of the Union National Bank, 
ARTHUR R. LLOYD was promoted from 
cashier to vice president, retaining the posi- 
tion of cashier; CLARENCE J. GOLD- 
THORPE, assistant cashier, became assis- 
tance vice president; JAY M. OGRAM, as- 
sistant cashier was named assistant vice 
president and trust officer, and CHARLES 
W. REIHL, auditor, advances to the posi- 
tion of auditor and assistant trust officer. 
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Trust Institution Executives Receiving Recent Promotions 


WILLIAM F. KURTZ 
President, Pennsylvania Co. for 
Insurances, Philadelphia, Pa. 


W. LOGAN MAC COY : JAMES D. ROBINSON 
President, Provident Trust Co. 5. President, First National Bank 
Philadelphia, Pa. Atlanta, Ga. 


J. H. TIDMAN 
Trust Officer, Commerce Union 
Bank, Nashville, Tenn. 


CHARLES T. FISHER, JR. JOHN BAIRD 
President, National Bank of Detroit Trust Investment Officer, Pennsyl- 
Detroit, Mich. . ) vania Co. for Insurances, Phila., Pa. 


LEWIS M. EVANS 
Secretary, Pennsylvania Co. for 
Insurances, Philadelphia, Pa. 
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PENNSYLVANIA 


Harrisburg—C. FRANK CLASS, for- 
mer president of the Market Street Trust 
Company was named to the new position of 
chairman of the board, when directors re- 
organized. C. LESTER MATHIAS was 
elected president; F. LESTER HALE, vice 
president and treasurer; SAMUEL S. 
SAUL, trust officer; JOHN T. OLMSTEAD, 
secretary; MISS MARY R. KEYSER, as- 
sistant treasurer, and MISS PAULINE 
KUNKEL, assistant secretary. 


McKeesport—J. CHARLES PETERSON 
has been advanced from assistant trust of- 
ficer to trust officer of the First National 
Bank. 


Philadelphia—At an organization meet- 
ing of the Pennsylvania Company for In- 
surances on Lives & Granting Annuities, the 
following promotions were announced: 
WILLIAM FULTON KURTZ, executive 
vice president, was named president, to suc- 
ceed C. S. NEWHALL, who was elected 
chairman of the board. Mr. Kurtz is very 
well known in banking circles here. JOHN 
BAIRD, formerly assistant trust officer 
was elected to the newly created office of 
trust investment officer, and DAVID W. 
MEASUROLL, ALBERT W. WHITTLE- 
SEY and WILLARD L. CASE, JR., were 
made assistant trust investment officers. 
LEWIS M. EVANS, former assistant secre- 
tary was promoted to secretary; HOWARD 
V. MILBOURNE, assistant treasurer was 
named assistant vice president; HARRY 
C. CULSHAW and LLOYD R. BECHTEL 
were made assistant treasurers, and PER- 
CY H. CLARK, JR., was named assistant 
‘ranch manager. 

Phila.—At an organization meeting of 
the Board PARKER S. WILLIAMS was 
elected chairman of the board and W. LO- 
GAN MACCOY was elected president of 
the Provident Trust Company. 

Phila—JOHN G. SONNEBORN, vice 
president of the Ninth Bank & Trust Co. 
has been elected executive vice president. 

Phila—E. MORRIS BATE was elected 
assistant secretary of the Land Title Bank 
& Trust Co. to assist in the increased work 
in the Corporate Trust Department. 

Pittsburgh—E. W. GWINNER, JR., as- 
sistant trust officer has been made assis- 
tant vice president; and GUY W. LEWIS, 
assistant trust officer, becomes a trust offi- 
cer of the Allegheny Trust Company. 

Pittsburgh—HARRY C. BELL, 


long 
identified with the Colonial Trust Company, 
was elected a vice president. 


253 


Pittsburgh — FREDERICK GWINNER 
III has been advanced to the position of 
assistant vice president of the Union Trust 
Co. HAROLD S. OVERHOLT has been 
made investment officer; JEROME F. COR- 
CORAN, assistant secretary, has been pro- 
moted to assistant trust officer; RICHARD 
G. MILLER has been made assistant secre- 
tary. 

Reading — EDWIN A. QUIER, former 
chairman was elected president of the City 
Bank & Trust Co., succeeding WALTER 
W. MOYER, who assumed the vice pres- 
idency. 

Williamsport — GEORGE PORTER 
SHOTWELL, vice president & cashier of 
the Williamsport National Bank, was elect- 
ed president, succeeding WILLIAM RUS- 
SELL DEEMER, who was elected chair- 
man of the board. Mr. Shotwell was for- 
merly in the Steelton National Bank and 
the Harrisburg National Bank before com- 
ing to Williamsport in 1916 to accept the 
position of cashier of the Wiliamsport Na- 
tional. GEORGE STEARNS II was elect- 
ed vice president, and RALPH C. GING- 
RICH was elected vice president and cash- 
ier. 


TENNESSEE 


Chattanooga—D. H. GRISWOLD was ad- 
vanced from vice president to president of 
the American Trust & Banking Co., suc- 
ceeding E. Y. CHAPIN, SR., who was 
named chairman of the board, a newly 
created post. E. Y. CHAPIN, JR., trust 
officer, has been named also vice president. 

Memphis—Directors of the Union Plant- 
ers National Bank & Trust Co. announced 
the promotion of I. H. WILSON to execu- 
tive vice president. 


TEXAS 


Austin—V. P. PATTERSON, former as- 
sistant vice president of the American Na- 
tional Bank has been advanced to vice pres- 
ident and trust officer. 

Beaumont—HARRY A. DODD, cashier, 
has been advanced to the rank of active 
vice president and cashier of the First Na- 
tional Bank. 

Dallas—THOMAS J. MORONEY, for- 
mer assistant cashier and assistant trust 
officer of the Republic National Bank, has 
been promoted to assistant vice president. 
H. M. RUSSELL, assistant cashier is now 
assistant vice president, and L. S. DUPREE 
has been promoted from assistant cashier 
to assistant vice president. 
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Galveston—R. LEE KEMPNER, vice 
president of the United States National 
Bank, has been advanced to president, suc- 
ceeding I. H. KEMPNER, who is now chair- 
man of the board. A. J. PETERSON, 
cashier was advanced to vice president and 
cashier, and J. E. MEYERS, assistant 
trust officer, was made a trust officer. 


VERMONT 


Montpelier—HOMER L. SKEELS, trust 
officer of the Montpelier National Bank was 
elected president, succeeding the late Fred 
Blanchard; LUMAN B. HOWE, former 


cashier was made vice president and direc- 
tor, continuing in the capacity of cashier. 


VIRGINIA 


Richmond—The election has been an- 
nounced by the Virginia Trust Co. of JOHN 
RANDOLPH TUCKER as general counsel, 
and WILLIAM J. McDOWELL as counsel. 


Roanoke—The First National Exchange 
Bank has elected C. FRANCIS COCKE, 
former executive vice president, its pres- 
ident, filling the vacancy created by the 
death of J. Tyler Meadows. EDWARD 
H. OULD was elected assistant vice pres- 
ident, and STUART P. MILLER was nam- 
ed assistant cashier. 


WEST VIRGINIA 


Martinsburg—Directors of the Old Na- 
tional Bank have named former cashier 
W. F. McANENY executive vice president, 
and promoted R. LEWIS BENTZ, assistant 
‘trust officer and assistant cashier to the 
post of cashier. HERBERT A. AVEY 
was made assistant cashier. Mr. Mc- 
Aneny was a recent president of the West 
Virginia Bankers Association. 


Welsh—R. S. RECTOR has been pro- 
moted from assistant trust officer to trust 
officer of the McDowell County National 
Bank. 


HAWAII 


Honolulu—CHARLES R. HEMENWAY 
will resign as vice president and assistant 
manager of the firm of Alexander and 
Baldwin to devote his entire time to his 
position as president of the Hawaiian Trust 
Co. Mr. Hemenway was elected president 
of this institution in March, 1937, succeed- 
ing John R. Galt, who was appointed chair- 
man of the board. The directors feel that 
many years of legal experience, combined 
with his experience in handling trust mat- 
ters make him particularly well-fitted to 
handle the general business and trust mat- 
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ters for the large clientele of the company. 
As yet no definite date has been set for 
Mr. Hemmenway’s retirement from active 
association with Alexander & Baldwin. 


CANADA 


Montreal—HERVE PREVOST, manager 
of the credit department of the Banque 
Canadienne Nationale, has severed a life- 
long connection with that institution to be- 
come manager of the Sun Trust Co. Mr. 
Prevost has been connected with the bank 
since 1911, and has filled various positions 
there. 


“Tribute To J. W. Neal” 


In Houston, Texas, the press has no 
scruples against lauding a good man even 
though he is a banker. In these days it 
is indeed rare when a newspaper devotes 
part of its editorial column to a financier. 


The following was the lead editorial in 
the Houston Post on January 14. 


‘Life offers no reward greater than the 
satisfaction which comes from knowledge 
that a lifetime has been well spent. 


‘That satisfaction belongs in full measure 
to J. W. Neal, who celebrated his seventy- 
third birthday this week. 


‘Mr. Neal’s business career has been re- 
markably successful, but his career as a 
citizen and a man has been even more re- 
markable. He has aided charities, church- 
es, hospitals and the community at large in 
which he lives. Countless individuals have 
been the beneficiaries of his kindly nature. 


‘A few days ago, his friends and asso- 
ciates in the Second National bank gath- 
ered at the Tejas club to pay tributes of 
affection and esteem on his seventy-third 
birthday. 

‘They presented him with a resolution 
which said in part: 

“With charity toward all and with malice 
toward none, he has walked his way 
amongst us, and has endeared himself to the 
hearts, not only of his business associates, 
whom he has served so faithfully and well, 
but also to his host of friends, as well as 
the sick and needy. His business and social 
life, with his always sympathetic, kindly at- 
titude toward all, from the highest to the 
lowest, has been an inspiration to his fam- 
ily and his friends.” 

‘That is a fine description of the man ail 
Houston loves and honors. May he live to 
enjoy many more birthdays.’ 





The Trust Officer’s Library 


Trust Companies Magazine will be glad to furnish, upon inquiry, 
information as to literature on trust and related subjects. Such re- 
quests should state whether detailed reference works are desired or merely 


brief discussions of the particular matter. 


The magazine will procure 


any books reviewed in these pages or others desired by readers.—Editor’s 


note. 


Winslow’s Minimizing Death Taxes— 
Third Edition 


C. MORTON WINSLOW, C.P.A., in association 
with WILLARD L. MUNRO. Commerce Clear- 
ing House, Inc. Paper, $1.00. 


This analysis of the exemptions and al- 
ternatives of taxation under inheritance, 
estate, and gift taxes, while in a field rapid- 
ly being, if not already, saturated, so to 
speak, is considerably helpful because of its 
easy style. The book sheds additional light 
on estate shrinkage and discusses the re- 
spective merits of proposed methods of alle- 
viation. The effects of the recently re- 
leased Federal Estate Tax Regulations are 
pointed out. 

The 144 pages are replete with charts, 
graphs and tables of practical value. 

ee 


The Law of Business 
JAMES L. DOHR, Assoc. Prof. of Accounting, 


Columbia University School of Business. The 


Ronald Press Co. $4. 


Here is a handbook for the accountant— 
designed to impart the knowledge of law 
necessary in his work. The author states 
that this book is a “departure from the con- 
ventional treatise on the subject.” It is, 
at least to the extent of Part I, consisting 
of three chapters, titled Introduction to the 
Study of Law. Herein, Professor Dohr 
presents a considerable amount of back- 
ground material, a really necessary point 
of departure for any text of this nature. 

The method of presentation is such that 
the reader’s interest is easily and quickly 
gained. While several chapters would seem 
at first blush not to be apropos, in the final 
analysis they are relevant: witness the ma- 
terial on Evidence, which will impress the 
reader with the importance of maintaining 
and preserving documents. All in all, this 
is an admirable treatise and is highly 
recommended. 


Life Underwriters Diary and Manual 


SAMUEL J. FOSSANER, of the New Jersey Bar. 
Life Underwriters Diary Publishing Co. 


Written with a view toward promoting 
sounder relations among life underwriters, 
attorneys and trust men, this book should . 
be an excellent conveyor of good will from 
trust institutions to insurance men. Be- 
sides the usual uses of a diary, it is, as in- 
dicated by the title, a manual, presenting 
at intervals a page or so of text material 
on various subjects on which the under- 
writers should be informed. An interest- 
ing feature of the work are the frequent 
epigrammatic statements imparting some 
very sound advice at times. 

The book was designed for distribution 
by trust companies. The author will be 
glad to quote prices. It should prove a 
worthwhile experiment. 

ee Oe 


Better Bank Management 


MARSHALL C. CORNS. Bankers Publishing Co. 
$1. 


While this brochure is designed for com- 
mercial banking interests, it has an appre- 
ciable amount of information which should 
prove valuable to trust departments. Par- 
ticular reference is intended to the chapters 
on Investment Policies and Personnel. It 
is in the application of principles to trust 
department problems that the pamphlet 
as a whole may be found helpful. 

Mr. Corns is an exceedingly interesting 
and authoritative writer and keen enjoy- 
ment should be gained from reading through 
these 66 pages. . 


ee eee 


We live in a world of economic realities. 
No business can afford to permit the waste 


of economic resources. 
John D. Rockefeller 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris Trust 


& Savings Bank 
INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 


Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; « 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Fiduciary Decisions 


Assets—Administration—Life Insur- 
ance Made Payable to Beneficiary 
in Fraud of Creditors 


Massachusetts—Supreme Judicial Court 


McCarthy v. Griffin, 1938 A. S. 125, February 2, 
1938. 


Decedent had some life insurance policies 
payable to his estate. A few years before 
his death, while insolvent, he made an ir- 
revocable designation of his son and an un- 
married daughter as beneficiaries. He also 
at about the same time conveyed to them 
other real and personal property. The son 
was appointed administrator of the estate. 
The trial judge found that the transaction 
was “without fair consideration, for the 
purpose of keeping said property from his 
creditors, and was fraudulent.” 

HELD: The proceeds of the insurance 
policies were assets of the estate and nust 
be accounted for as such. The rule in 


Massachusetts in such cases is that the en-’ 


tire proceeds of the policies can be reached, 
not merely the cash surrender value at the 
time of the transfer. The beneficiaries are 
not helped by G. L. 175, § 125, protecting 
the beneficiaries of life insurance, since that 
applies only in aid of beneficiaries named 
when the policy is originally taken out. 

Failure of the administrator to account 
for the proceeds of the policy and to pro- 
ceed against his sister who was also a bene- 
ficiary, his insistence on the claim that the 
insurance belonged to them, and his atti- 
tude towards the creditors was held to ren- 
der him unsuitable for the trust, and to 
justify his removal by the court. 

——___——— -90—————_ 

Bar Relations—Trust Company Held 

Not Engaged in -Unauthorized 

Practice of Law 


United States—District Court for the 
District of Columbia 


Richard L. Merrick, et al. v. American Security 
& Trust Company, Feb. 1, 1938. 


The plaintiffs, members of the bar of this 
court, brought this suit to enjoin the de- 
fendant from pursuing certain practices 
which the plaintiff claims constitute the un- 
authorized practice of the law. In carrying 
out its fiduciary functions defendant has in 


its employ members of the bar who prepare 
legal papers in connection with the bus- 
iness of the defendant. The defendant de- 
nies that the court has any power in the 
absence of statute to regulate the practice 
of the law except as to the actual practice 
in the court. 


HELD: 


As to the particular activities charged 
against the defendant, as a corporation it 
cannot practice law, but it must be remem- 
bered that it is a business corporation and 
in carrying out its functions authorized by 
its charter and by law, it can ordinarily 
employ its own salaried members of the- 
bar. 


The plaintiff charges that the defendant 
as a corporation engages in the practice 
of the law when it employs its salaried 
attorneys in filing papers in court in cases 
where it has been named as executor in a 
will or where it has been appointed admin- 
istrator by the court. I see no reason why 
the defendant cannot employ its salaried 
attorneys to act for it in such cases. In 
these matters the defendant does not seek 
compensation for the services of its attor- 
neys from the court and apply the com- 
pensation on the salaries of its attorneys, 
but seeks no fee for its attorneys. 


Plaintiff also charges that the defendant 
is engaged in the practice of the law in 
cases where its salaried attorneys give ad- 
vice as to questions of inheritance or dis- 
tribution. Defendant denies that it gives 
this advice but admits that it will show to 
prospective customers the statutes of dis- 
tribution, but claims that it tells these cus- 
tomers to consult their own counsel as to 
legal rights arising from these statutes. 
Whether or not the defendant has limited 
itself to a mere showing of these statutes, 
I see no reason why, in the course of its 
business, its attorneys could not give ad- 
vice on these questions limited of course 
to those who are contemplating making the 
defendant an executor, or even proposing 
to execute instruments in trust making the 
defendant trustee. And with respect to 
these trusts I see no reason why the de- 
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fendant’s attorneys cannot give advice and 
prepare these instruments. 


The defendant has engaged in extensively 
advertising the advantages of having it- 
self named as executor and also the advan- 
tages of executing trusts. While some of 
the statements in the advertisements taken 
apart from the context might seem to in- 
dicate that defendant was engaged in the 
practice of the law, I think that taken as 
a whole they are within the limits of per- 
missible advertisement of its business. 

The testimony shows that the defendant 
has not engaged in the practice of writing 
wills for some time and that it does not in- 
tend to do so, so that there is nothing be- 


fore the court on this question. 
(Reported by a member of the staff.) 


ee 


Insurance Trusts—Life—Set up Ef- 
fective to Remove Proceeds from 
General Estate 


Missouri—Supreme Court, Division No. 1 


Tootle-Lacy National Bank v. Rollier, 111 S.W. 


(2d) 12. 


When the wife of the testator-insured, 
Edward W. Rollier, was adjudged insane, 
he, pursuant to the power reserved to him, 
changed the beneficiary of certain insurance 


policies from his wife to the Tootle-Lacy 
National Bank, as trustee, in the following 
form: 


(a) 


The Penn Mutual policies: 


“If the Company prior to the termination of 
said thirty (30) day period shall be furnished 
with an affidavit from the Tootle-Lacy National 
Bank of St. Joseph, Missouri, to the effect that 
my wife, Emma E. Rollier, is living and that 
I, the said insured, died testate, and that there 
is a trust operating under my will and that 
said. will has been admitted to probate, the net 
proceeds shall be paid to the said Tootle-Lacy 
National Bank, or its successors as trustee. 

“ ‘Tf the company prior to the termination of 
said thirty (30) day period has not been fur- 
nished with ean affidavit as above provided, the 
net proceeds with accrued interest upon the term- 
ination of said thirty (30) day period, shall be 
paid to my executors, administrators or assigns. 

“*The right to change the beneficiary is re- 
served to me, the insured.’ ” 


(b) The Mutual Life Insurance Com- 
pany of New York policies: 


“ ‘Beneficiary is changed as follows: “If Emma 
E. Rollier, wife of the Insured, shall survive the 
Insured, the proceeds of this policy shall be pay- 
able to the Trustees under the last will and tes- 
tament of the Insured, but if by reason of the 
intestacy of the Insured, or the fact that he 
shall leave a will creating no trust covering 
this policy, said trustee or his successor Trustee, 
shall not be acting and qualified to receive pay- 
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ment thereof, to Insured’s executors and admin- 
istrators or assigns; if the said wife of the In- 
sured shall not survive him, to the Insured’s 
executors, administrators or assigns.” 

“*All rights reserved to the Insured.’ ” 


He thereafter executed a will, by the 
terms of which he bequeathed $6,000 to 
M.E.S., and placed the residue of his estate 
in trust with the bank for the benefit of his 
wife for her life, with the remainder over 
to his son. The bank was not only named 
as trustee for the beneficial interest in the 
life insurance policies, but was also execu- 
tor and trustee under the will. Upon the 
testator-insured’s death, the bank collected 
the proceeds of the policies, probated the 
will, and it developed that the net estate 
was insufficient to pay the $6,000 legacy 
to M.E.S. In view of these facts, the bank 
filed a bill in equity, joining as defendants 
the legatee, the life tenant, by her guar- 
dian, and the remainderman, asking for 
instructions in the administration of the 
estate, and praying that the rights of the 
parties to the proceeds of the policies be 
determined. From a judgment of the trial 
court, holding that the proceeds of the pol- 
icies should be held in trust, separate and 
apart from the probate estate, the legatee 
M.E.S. appealed, and the Supreme Court 
of Missouri 

HELD: (1) From the facts it appeared 
that by changing the beneficiary of the 
policies, the testator did not intend or de- 
sire that, should his wife survive him, the 
proceeds of the policies should go to or be- 
come a part of his estate, and that he was 
attempting to create a trust of the proceeds 
in her favor. 

(2) Under the circumstances, the insur- 
ed had sufficiently created and declared 
such trust, so that the bank held the pro- 
ceeds as express trustee for the benefit of 
the wife, the other terms of the trust being 
found in the residuary clause of the will. 

(3) Thus, the proceeds of the policies 
did not comprise a part of the residuary 
probate estate, and thus the appellant’s 
legacy could not be paid therefrom. 

a 
Investments — Guardianship — Cus- 
tody of Estate—Parent Held to 

Same Standard of Care as Outside 

Guardian 


Washington—Supreme Court 
King v. Sells, 93 Wash. Dec. 267, January 26, 
1938. 


C. J. Sells and Mary Sells were husband 
and wife. They had two daughters and 
two sons. From time to time the father 
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gave to the daughters small sums of money 
or other items of property, which the moth- 
er converted into money. These items, to- 
gether with gifts from other persons, were 
handled by the mother. In the course of 
time $600.00 was accumulated and the 
mother invested the girls’ money in Seven 
per cent Bonds of General Electric Company 
of Minneapolis. In 1928 the mother ex- 
changed the investment in General Electric 
Company Bonds for Bonds of Kentucky Fuel 
Gas Corporation, which were valued at 98c 
on the dollar and paid 644% interest. A 
year or so later she made another invest- 
ment of $100.00 in the Kentucky Fuel Gas 
Bonds. 


These investments were made in reliance 
upon salesmen representing a bond house. 
The mother also consulted a lady friend, 
but there was no evidence that this friend 
had any knowledge as to the value of bonds. 

In 1932 the appellant mother and her 
husband were divorced. The custody of 
the two girls was awarded to the father. 
Some time later the girls demanded the 
money of their mother and upon her failure 
to pay, suit was brought. The mother was 
at no time appointed guardian by any 
court. As stated by the court, the ques- 
tion was whether the mother in selling the 
General Electric Company Bonds, which 
were worth par and paying 7%, and invest- 
ing in the Kentucky Fuel Gas Bonds, she 
acted with the same degree of care as a 
reasonable prudent person would use in his 
or her own affairs. 


In determining the question, the court as- 
sumed, without deciding, (a) that the moth- 
er was a natural guardian of her two 
daughters and the proper custodian of their 
property; (b) that she was a de facto guar- 
dian; (c) that the duties of a de facto guar- 
dian are measured by the same standard 
as a legally appointed guardian; (d) that 
the investment of a ward’s funds in bonds 
of a corporation may, in certain circum- 
stances, be proper, and (e) that a regular- 
ly appointed guardian, unless the statute 
provides otherwise, may make investments 
without an order of the court. 


The court found that the mother had 
given no attention to the matter of chang- 
ing the investment after she became aware 
or should have become aware that the in- 
vestment in the Kentucky Fuel Company 
was a losing venture, as it was her duty 
to do, and that she did not exercise sound 
discretion and prudence in making the in- 
vestments. 

Judgment of the trial court, in favor of 
the plaintiffs, was affirmed. 


Prentice-Hall 


TRUST SERVICE 


Especially designed for the Fiduciary 


The Service brings together in one place all 
of State Statutes, decisions, rulings and 
interpretations governing the creation, ad- 
ministration and settling of estates—all 
Statutes are fully annotated with the lat- 
est developments affecting fiduciaries. 


The loose-leaf Trust Service is never out 
of date—you receive all new developments 
promptly, and you are assured of the cor- 
rect solution to any problem affecting 
estates and trusts. You may be certain 
of having for instant use— 

1. All new laws, new decisions and other 
new material pertaining to estates and 
trusts. 

. Authoritative information explaining 
the duties and liabilities of fiduciaries 
in each act undertaken by them. 

3. Frequent supplementary material, keep- 
ing your source of information con- 
tinuously up to date. 


Write for information 
PRENTICE-HALL, Inc., 70 Fifth Ave., N. Y. | 


Chief Justice Steinert, dissenting, stated 
that he did not believe under the peculiar 
facts of the case that defendant should have 
been held negligent either in making the 


“exchange of bonds or in failing later to 


dispose of the second investment, and that 
he did not think that parents having in 
their possession small amounts of money 
which they have themselves given to their 
children should be held to the strict obliga- 
tions required by the law with reference to 
investments made by guardians. 


a | 


Jurisdiction — Foreign Trust Com- 
pany—Power of Local Court to 
Supervise Administration of Es- 
tate 


Wisconsin—Supreme Court 
Re Will of Risher, 277 N.W. 160. 


In 1920 the testator made his will in 
Pennsylvania, while a resident of that state, 
and he subsequently moved to Wisconsin, 
where he died in 1927. By the will he 
placed all his personal property in trust 
for his wife and children, and designated 
a trust company of Pittsburgh as both ex- 
ecutor and trustee. The will further pro- 
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vided that if the wife and children failed 
to survive the period of the trust, the trust 
fund should be distributed according to the 
intestate laws of Pennsylvania. 


Upon presentation of the will 
County Court in Wisconsin, that court ap- 
pointed the trust company in Pittsburgh 
executor and required it to give a bond of 
$40,000. It filed its final account as ex- 
ecutor in 1931, whereupon the court entered 
a decree assigning the personal property 
to the same trust company as trustee; but 
the court entered no order appointing said 
company trustee, or discharging it as ex- 
ecutor. The trust company was not at any 
time admitted or qualified to do business 
in Wisconsin. The trust fund consisted of 
securities which were at all times kept in 
Pittsburgh, and were there turned over by 
the executor to the trustee pursuant to the 
final decree. 


In 1936 the County Court in Wisconsin 
issued a citation against the trust com- 
pany, as executor, to show cause why cer- 
tain investments it had made, aggregating 
$29,500, in mortgages on Pennsylvania real 
estate (which would not be a legal invest- 
ment for a Wisconsin trustee) should not 
be charged back against the executor and 
the surety on its bond. After a hearing 
on the matter, the County Court did so 
charge the executor and its surety, on the 
theory that the executor was under duty 
to comply with the Wisconsin law relating 
to the investment of trust funds. On ap- 


peal to the Circuit Court, the order of the’ 


County Court was reversed, and the matter 
was carried on further appeal to the Su- 
preme Court. 


HELD: The title and rights of a testa- 
mentary trustee are derived from the will 
itself, not from any order of a court. Un- 
der the circumstances of the instant case, 
and particularly in view of the language 
of the will making the law of Pennsylvania 
applicable if the widow and children die 
before the end of the trust period, it is 
clear that the testator intended the trust 
to be administered in Pennsylvania, and 
not in some other state in which he might 
be residing at the time of his death. That 
being the case, the law of Pennsylvania, 
and not the law of Wisconsin, governs the 
question of the investment of funds and 
all questions of accounting and distribu- 
tion. The Wisconsin statutes relative to 
appointment and qualification of trustees 
and the supervision of their administration 
apply only to trusts requiring or involving 
administration in Wisconsin. Here, the 


to the. 
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County Court had no jurisdiction or super- 
vision over the trustee, and the order of 
the Circuit Court reversing the action of 
the County Court is therefore affirmed. 


One justice dissents, not on the general 
propositions stated above, but on the ground 
that in the present case there was in fact 
no order discharging the executor, and it 
therefore remained accountable to the Wis- 
consin court which appointed it to that of- 
fice. 


a 


Life Tenant and Remainderman — 
Apportionment to Life Tenant of 
Dividends from Mining Company 
Declared Out of Reserves for De- 
pletion 


Pennsylvania—Supreme Court 
Knox’s Estate, No. 1, 328 Pa. 177. 


The Supreme Court of Pennsylvania in 
Knox’s Estate, No. 1, has extended the 
Pennsylvania rule first enunciated in Earp’s 
Appeal, 28 Pa. 368, so as to provide for the 
apportionment to life tenants of dividends 
declared by a mining company out of sur- 
plus earnings set up as a reserve for de- 
pletion. In doing so it also considered and 
applied the Pennsylvania rule as to div- 
idends arising from a so-called “wasting 
asset” such as a coal mine and the like 
originating in this state in the early case 
of Neel v. Neel, 19 Pa. 323. 

In so holding, the court said in part: 


The testator owned the stock during his life- 
time and received dividends regularly over a 
period of approximately four years. He was a 
lawyer of eminent standing and was fully con- 
versant with rules of property in force in this 
state, and with the practices and power of cor- 
porations engaged in the exploitation of mines 
or other wasting assets to declare dividends from 
net profits without making any deduction for de- 
pletion of assets by lapse of time, exploitation or 
otherwise. One who invests money in a corpora- 
tion, which must necessarily exploit and consume 
its assets to operate, should anticipate that even- 
tually his investment may become worthless upon 
exhaustion of the assets of the company, if the 
company chooses to avail itself of its right to 
pay out as dividends all net receipts above the 
ordinary charges, without setting aside a fund to 
take care of assets extracted and consumed. It 
is reasonable to suppose that where one invests 
in such a stock, and later it becomes part of the 
res of a trust, as here, he intends those who are 
to receive the “income” of the trust to have the 
benefit of all dividends paid out of profits from 
mines opened during his lifetime, whether from 
depletion reserves set up out of earnings or or- 
dinary earnings above such reserves. These cor- 
porations may distribute these earnings without 
deduction for a reserve for depletion, and the 
withholding of reserve funds does not alter the 
rights of the life tenant to them. It is difficult 
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to conceive how in the measurement of value of 
these stocks there could be any accurate account- 
ing for tax purposes when they are sold. 

It is now settled that the imposition of a trust 
does not alter the intention of a testator to have 
treated as income all the profits derived from the 
operation of open mines, and this is true as to 
unopened mines where the trustees are vested 
with the power to sell or lease. 

The existence of a trust, without more, does not 
destroy the right to all the proceeds derived from 
the operation of the mines, even though worked 
to the point of exhaustion. The fact that the 
ownership is represented by shares of stock does 
not alter the rule. There is no sound reason for 
a distinction between the former ownership in 
personam and that represented by shares of stock. 

. . . the dividends in the instant case .. . came 
from profits made by the corporation in carrying 
out the purpose for which it was formed. The 
execution of that purpose necessitates consump- 
tion of capital assets, and the corporation has full 
freedom to distribute such earnings without de- 
duction for depletion. The corporate mask can- 
not deprive the life beneficiaries of the right to 
all the profits distributed by the mining corpora- 
tion in the form of dividends, ... 

Appellant places great emphasis on the fact 
that Section 239 of the Restatement of Trusts 
provides that where wasting property is held in 
trust, the trustee must make provision for amor- 
tization or sell such property, unless it is other- 
wise provided by the terms of the trust. But, it 
should be noted that Comment (g) under this sec- 
tion provides in part: “The mere fact that the 
mines or wells or quarries were opened by the 
settlor prior to the creation of the trust does not 
necessarily indicate an intention that the receipts 
therefrom should be treated wholly as income; 
...” While the Pennsylvania rule of property, 
above mentioned, has not been adhered to in the 
Restatement, under the firmly established prin- 
ciple of stare decisis we are not now in a position 
to depart from this rule in a matter of such great 
importance on the faith of which large property 
rights have been predicated. For this reason it 
would be unavailing to embark upon a discussion 
of the merits or demerits of the principle enun- 
ciated by the Restatement. 

Appellant stresses the fact that the corpora- 
tion deducted the dividends, here retained by the 
trustee, from capital surplus, and notified the 
stockholders that to that extent they represented 
disbursements of depletion reserves. For income- 
tax purposes the corporation offset such distribu- 
tions against capital surplus because it consti- 
tuted a return to the stockholder in the form of 
cash of a part of his original investment repre- 
sented by the ore and metals extracted. While 
ordinarily the courts will accept the corpora- 
tion’s method of charging items as correct in the 
absence of bad faith (Neafie’s Estate, 325 Pa. 561, 
568), and the trustee must exercise great care in 
allocating between income and principal, taking 
notice of corporate reports informing him of the 
source of dividend distributions (Opperman’s Es- 
tate (No. 1), supra, at p. 463), nevertheless ac- 
counting practices must give way to the actual 
substance, and the rights of the parties governed 
thereby. 

The court below properly awarded, to the life 
beneficiaries the proceeds of the sale of the 500 
shares which represented undistributed surplus 
earnings. Furthermore, the life tenants are 
barred after the lapse of five years from assert- 
ing any claim to dividends which were awarded 
to corpus by the final decree of Oct. 10, 1929. 
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Living Trusts—Settlor and All Bene- 
ficiaries If Sui Juris Can Compel 
Termination or Modification — 
Donee of Power Representing Pos- 
sible Appointees 


Illinois—Supreme Court 
Botzum v. Havana National Bank, 367 Ill. 539. 


Husband created trust providing that in- 
come should be paid to his wife during her 
lifetime and on the death of the wife the 
trust was to be distributed to such persons 
as the wife might appoint, to X and Y, 
share and share alike, and in case of the 
death of either X or Y prior to the wife’s 
death, his or her portion should “go and 
descend to their heirs at law.” Husband 
and wife brought suit to terminate the 
trust and to require the trustee to convey 
the property to the wife. X and Y entered 
their appearance and consented to the dis- 
solution and to a decree as prayed. 


HELD: If the settlor and all the bene- - 
ficiaries are sui uris and consent, they can 
compel the termination and modification of 
the trust, although the purposes thereof 
have not been fully accomplished. Where 
there are holders of contingent interests 
who have not consented, or beneficiaries 
who are under legal disability and who 
therefore cannot consent, the trust cannot 
be terminated. The wife represented the 
possible appointees under her will as fully 
and completely as any one having a future 
contingent interest could be represented in 
any case, and the possible appointees under 
the general power given the wife have no 
title or interest in the corpus of the trust. 
As to the heirs of X and Y, the Court said 
there is a strong presumption that the word 
“heirs” is used in its technical sense, that 
is, denoting the whole of the indefinite line 
of inheritable succession. It should not be 
construed as a word of purchase unless a 
contrary intention is clearly expressed. X 
and Y effectively represented their heirs in 
the proceeding. 


ee en 


Powers—Limitations—Authority of 
Court to Permit Executor to Act 
After Estate Has Been Closed 


Kansas—Supreme Court 


Citizens Bldg. & Loan Association v. Knox, 146 
Kan. 734. 


Washington Knox by his Will devised to 
his wife all of his property during her nat- 
ural life with full power of disposition for 
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her use and benefit. Henry Knox was 
named Executor and during the period of 
administration of the estate provided for 
the comfort and welfare of testators’ widow 
and duly closed the estate in March 1915. 
In September 1927 some of the principal of 
the estate was needed to take care of the 
widow and Henry Knox applied to the Pro- 
bate Court to re-open the case, which ap- 
plication was allowed. Thereafter he made 
a mortgage on the property and in a subse- 
quent suit to foreclose it was contended 
that Henry Knox had no authority to ex- 
ecute the mortgage on the theory that the 
administration had been closed in 1915; 
that the Will created a trust for the benefit 
of the widow; that if anything was needed 
in 1927 it was a Trustee and that the Pro- 
bate Court had no authority, power or jur- 
isdiction to appoint a Trustee or to admin- 
ister a trust estate, but that on the con- 
trary only the District Court had authority 
to appoint a Trustee. iM 

In a very excellent discussion and analy- 
sis, the court construed the constitutional 
and statutory provisions of the State of 
Kansas relative to the jurisdiction of the 
Probate Court. 


The Court concluded: 


“We think it is a matter of such common 
knowledge that the court may take judicial 
notice of it, that probate courts in this state 
have permitted executors to continue to act 
under the trust provisions of a will and 
have removed them and appointed others 
as such action became necessary even after 
the normal time for closing the estate as 
executor had expired. Perhaps frequently 
that was done with a serious doubt as to 
whether it was the proper procedure, but 
so far as our own investigation discloses, 
no act of such a trustee has been held void 
because of the lack of jurisdiction of the 
probate court to administer testamentary 
trusts, or to appoint a trustee under the 
title of administrator with the will annexed, 
to complete the administration of the testa- 
mentary trust when such action was neces- 
sary or proper. Naturally, we would not 
hold all such orders and acts of all such 
trustees to be void because of the lack of 
jurisdiction of probate courts, unless the 
law governing the matter was so clear as 
to compel us to do so. We think the law 
compels no such solding, but, on the other 
hand, requires a holding that such acts are 
within the jurisdiction of the probate court.” 

———$Q—$—$—$—$—<<—_— 
Optimism is one of the greatest of busi- 


ness assets. 
Julius H. Barnes 


TRUST COMPANIES 


Powers—Limitations — Conveyance 
By Beneficiary Who Might Have 
Obtained Legal Title 


Missouri—Supreme Court, Division No. 2 
Humphreys v. Welling, 111 S.W. (2d) 123. 


This was an action by the heirs of the 
testatrix to quiet the title to certain real 
estate and cancel a deed from Fred Hum- 
phreys to his mother, Bessie Welling, which 
involved the construction of the following 
paragraphs of the will of Mary Ann 
Humphreys: 


“8rd. I hereby give, devise and bequeath 
unto my beloved grandson, Fred Humphreys, all 
the residue of my property, both real and per- 
sonal and wherever situated, which said property, 
however, I give and bequeath to my beloved 
grandson, Fred Humhpreys, in trust, and I here- 
by appoint my son, Charlie Humphreys, as trus- 
tee, which said property is to be held in trust 
by the said Charlie Humphreys as trustee for 
the said Fred Humphreys until my grandson 
Fred is thirty (30) years of age. I hereby re- 
quire and request that such trustee have control 
and possession and the rental of said real es- 
tate, using the same first to pay taxes thereon, 
and to keep the same in reasonable repair, and 
the remainder, after deducting a reasonable al- 
lowance for his time and trouble in so looking 
after said property to be paid to my said 
grandson Fred, to be by him used and expended 
as he may see fit; and, if my said grandson, 
Fred Humphreys, after reaching twenty-five (25) 
years of age can show to the satisfaction of the 
then acting Probate Judge of Sullivan County, 
Missouri, that he is frugal, industrious and 
shows a disposition to take care of and manage 
said land in a prudent manner so as to not 
squander or waste the same, or any part there- 
of, then that the same shall be turned over by 
such trustee after so reaching twenty-five (25) 
years of age, and after so satisfying such pro- 
bate judge to him absolutely, otherwise to be 
managed by such trustee, as hereinbefore pro- 
vided, until the said Fred shall reach the age 
of thirty (30) years, when the same shall be 
turned over to him absolutely. 


“‘T further provide that the said Fred shall 
not have the power of alienation or disposing 
of said land or of selling or managing or in 
any way conveying the same until he shall reach 
the age of thirty (30) years, unless the same 
be turned over to him after reaching the age of 
twenty-five (25) years in which event he may 
then have the full power of alienation and dis- 
posal. If the said Fred Humphreys shall die 
without children then the property hereinbefore 
devised and bequeathed to the said Fred Hum- 
phreys shall descend and go to my heirs and 
not to the heirs of said Fred Humphreys.’ ”’ 


It appeared that after attaining the age 
of twenty-five, Fred Humphreys filed an ap- 
plication with the then judge of the Pro- 
bate Court of Sullivan County, seeking to 
have the land turned over to him, but that 
no action was had thereon, and that Fred 
Humphreys thereafter died intestate and 
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unmarried before attaining the age of thir- 
ty years. From a judgment in behalf of 
the plaintiffs, heirs of the testatrix, the de- 
fendant, mother and grantee of Fred Hum- 
phreys, appealed. The Supreme Court af- 
firmed the judgment and 

HELD: (1) Article III of the will pro- 
vided for the vesting of the legal title to 
the real estate in Charlie Humphreys as 
trustee for Fred Humphreys, with an equit- 
able beneficial interest in Fred during the 
life of the trust and for the merger of the 
equitable beneficial interest and legal title 
in Fred upon the happening of one of the 
contingencies terminating the trust; 

(2) The interest of the heirs of the tes- 
tatrix under said item was a valid con- 
tingent executory devise which took effect 
on Fred’s death prior to the legal title 
vesting in him in the manner prescribed in 
said item; 

(3) Fred’s deed to his mother, the de- 
fendant, was ineffective as a conveyance of 
his interest to her and was _ ineffective 
against the contingent executory devise to 
the heirs of the testatrix, which executory 
devise ripened into an estate in the said 
executory devisees upon Fred’s death with- 
out children. 


a, 
Powers—Limitations—Right of Trus- 
tee to Lease Realty for Term Ex- 


tending Beyond Trust Period 


Kentucky—Court of Appeals 


Lindenberger v. Kentucky Title Trust Co., 270 


Ky. 579. 


A declaratory judgment proceeding was 
instituted to determine the right of a tes- 
tamentary trustee, holding real estate, to 
lease the real estate for a term of years 
which would likely extend beyond the dura- 
tion of the trust. The real estate in ques- 
tion is situated in the center of the busi- 
ness district of Louisville, Kentucky, and 
did not have on it any improvements. Neith- 
er the trustee nor the beneficiaries (life 
tenants and remaindermen) were willing 
to advance the money necessary to erect 
permanent improvements. Under the pro- 
posed lease, to endure for a period of thir- 
ty years, the tenant obligated itself to erect 
a building on the premises. It did not ap- 
pear that the rights of the remaindermen 
could be prejudiced by the execution of the 
lease except to the extent that upon the 
termination of the interests of the life ten- 
ants, the property would remain encumbered 
by the lease, which lease appeared to be 
beneficial. The life tenants gave their 
consent to the execution of the lease. 


263 


HELD: Since the testator’s will gave 
the trustee power to lease real estate held 
by it, under the facts presented in the case, 
the real estate could be leased for a long 
term of years regardless of the possibility 
that the lease might last for a period of 
time longer than the duration of the life 
estate. 


——— -0 


Powers—Limitations—Trustee’s Dis- 
cretionary Power to Pay Over the 
Principal and Terminate the Trust 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Cryer, 1938 A. S. 285, 
February 4, 1938. 


X, who died in 1916, by the seventh 
clause of his will gave certain property to 
trustees for the benefit of his wife for 
life, and on her death the principal to be 
distributed as provided in the ninth clause. 
The ninth clause gave the residue to a 
trustee to pay the income to X’s son John 
for life, the principal to go at his death 
one third to his wife and two thirds to his 
issue, and in default of issue the two thirds 
to some grandnephews. The trustee was 
given the authority at any time after seven 
years from X’s death to transfer and pay 
over a part or the whole of the trust assets 
to John and terminate the trust. In 1923 
the trustee transferred to John all the as- 
sets he then held in trust; and as the 
testator’s widow was still living, executed 
an instrument purporting to terminate the 
trust as to the property coming to him 
later under the seventh clause and assign- 
ing to John all right which he had to the 
property coming under the seventh clause. 
John died in 1935 leaving a widow and no 
issue. By his will he gave everything to 
her. X’s widow died in 1937, and the ques- 
tion was as to the distribution of the estate 
held in trust under the seventh clause. 


HELD: It did not pass under the as- 
signment to John and by his will to his 
wife, but went as provided in the original 
will, namely, one third to John’s wife, and 
two thirds to the grandnephews. On ac- 
count of John’s death before the widow 
there was no occasion for the trustees un- 
der the seventh clause ever to pay over the 
fund to the trustee under the ninth clause, 
and the trustee under the ninth clause 
could not exercise his power to terminate 
the trust as to the assets held under the 
seventh clause until they were actually re- 
ceived by him during John’s life. The words 
“pay over and deliver” to the son in the 
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will meant actual payment and delivery, 
and this could not be accomplished by the 
assignment. 

Also it is doubtful if a trustee would be 
properly exercising his discretion by de- 
ciding in 1923 that the son could properly 
handle a fund accruing at some indetermin- 
ate future time. The court emphasized that 
such discretionary powers should be exer- 
cised only after serious and _ responsible 
consideration. 


a 


Powers—Limitations—Where Major- 
ity Action of Trustees Required, 
Except That One Might Sign In- 
struments, One Had No Authority 
Except Ministerial Act of Affixing 
Signature 


Illinois—Appellate Court 


Sheets v. Security First Mortgage Co., 
App. 222. 


293 Ill. 


Only issue presented by this case of prob- 
able interest here is construction of a pro- 
vision in the agreement, which provided that 
the trustees should procure a seal with the 
words “Annie Penfield Mower Trust, 
Trustees’ Seal” which should appear on all 
conveyances and other instruments dealing 
with third persons, and further provided 
that while a majority of the trustees was 
necessary for any trustee’s action, however, 
inasmuch as only one of the trustees was 
a resident of Illinois it was determined 
advisable to authorize him alone to sign the 
trust name and execute warranty deeds, 
contracts, quitclaim deeds, mortgages or 
other instruments in writing pertaining to 
the real estate of the trust. The resident 
trustee purchased a leasehold estate for 
the trust and assumed payment of encum- 
brances and obligations thereof. 


HELD: There was nothing in the trust 
agreement which authorized the one trustee 
to execute for or on behalf of his trust the 
instruments in question. The trust agree- 
ment expressly required majority action by 
the trustees, except the purely ministerial 
action of signing and affixing the form of 
signature. The trial court properly en- 
tered a decree against the resident trustee 
personally for liability incurred without au- 
thority under the trust agreement. 


ee 
If I cannot do great things, I can do small 


things in a great way. 
James Freeman Clark. 


Real Property—Landlord Under No 
Duty to Make Repairs of Leased 
Apartment Unless He Has As- 

By Express 


sumed Such Duty 
Agreement 


Illinois—Appellate Court 


Breazeale v. Chicago Title and Trust Company, 
293 Ill. App. 269. 


The corporate trustee had possession of 
apartment building and plaintiff moved in 
to a furnished apartment. Trustee’s em- 
ployee once a week cleaned carpet. The 
testimony was that carpet was shabby and 
agent of building undertook to have it re- 
placed. Plaintiff alleged that she ran foot 
under a seam in the carpet and fell against 
left hand side of door, suffering injuries. 

HELD: There is no duty on a landlord 
to make repairs of a leased apartment un- 
less he has assumed such duty by express 
agreement. Plaintiff was given exclusive 
control of premises except for cleaning, and 
this temporary work did not amount to con- 
structive possession by the landlord. Plain- 
tiff’s complaint as to condition of carpet 
went more to its appearance than to any 
dangerous condition. Plaintiff also knew 
the condition of the carpet and there was 
apparently nothing the matter with it ex- 
cept its age. Tenant assumes all risk of 
personal injury from defects where he has 
exclusive right of possession and enjoyment 
of leased premises, and the fact that lessor 
covenants to repair does not affect this rule 
so far as concerns the lessor’s liability for 
personal injuries to the lessee due to de- 
fects, although their existence is attribut- 
able to the failure of the lessor to repair. 

a, 


Wills—Probate—Limitations on Con- 
tingent Claims — Jurisdiction of 
Probate Court. 


Minnesota—Supreme Court 
In re Flewell, 276 N. W. 732. 


Decedent died testate on January 28, 1925. 
On July 10, 1925, the court made its order 
limiting the time to file claims to six months. 
No claims were filed within that period. 
The estate has not been settled. Included 
in the assets of the estate were 62 shares 
of stock in a state bank. The bank closed 
in July, 1931. In September, 1931, the 
State Commissioner of Banks assessed the 
shareholders to the extent of the par value 
of their stock. In January, 1932, the Com- 
missioner of Banks petitioned the probate 
court for permission to file a claim for 
$6200 and for allowance thereof. In March, 
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1932, the probate court allowed the claim. 
A considerable time later certain of the 
heirs learned of the claim and of its allow- 
ance and moved the probate court to vacate 
its order allowing the claim. Their peti- 
tion was denied and on appeal to the dis- 
trict court the order of the probate court 
was affirmed. On appeal to the State 
Supreme Court 


HELD: Reversed. 
Supreme Court states: 


A contingent claim is one where liability 
depends on some future event which may or 
may not occur so that the duty to pay may 
never become absolute. The double liabil- 
ity of a shareholder is contingent until an 
assessment is made by the Commisisoner 
of Banks. The claim did not become abso- 
lute until more than five years after de- 
cedent’s death, but did become absolute 
prior to the distribution of the estate. Un- 
der a Minnesota statute the probate court 
was prohibited from permitting a claim 
against an estate to be considered or allow- 
ed unless presented or filed within five 
years from the death of the decedent. 


It was contended by counsel that, al- 
though it was error for the probate court 
to allow a claim barred by statute, the er- 
ror did not go to the jurisdiction of the 
court and that the power of the court to 
vacate the order of allowance was exhausted 
when the time to appeal therefrom expired. 
The Court held that the acts of the probate 
court in permitting a party to file a claim 
after the time prescribed by statute or in 
allowing a claim so filed were an attempted 
exercise by the court of authority which 
had not been granted either by the Consti- 
tution or by the Legislature, and were 
therefore void; that the actions of the pro- 
bate court were invalid and subject to di- 
rect attack even after the time for review 
by appeal or motion had expired. 


In its opinion the 


ee 


On June 30, 1937, there was a total of 
15,752 banks, of which 10,453 were State 
Banks, and 5,299 were National Banks, and 
in round numbers a total capital, surplus 
and undivided profits of $7,702,613,312., to- 
tal deposits of $59,794,120,587., and total 
resources of $68,981,848,035. Total capital, 
surplus and undivided profits of all banks 
were $213,279,948. above; total deposits of 
all banks were $1,320,404,629 above; and 
total resources were $1,676,256,808. above 
figures of June 30, 1936. 
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Cleveland Insurance-Trust Club 
Revived 


As a result of a meeting of 25 “old- 
timers” on Feb. 10th, the Life Under- 
writers-Trust Officers Club of Cleveland 
has been revived with the hope that it 
will become permanently established. 
Consideration was given to the desir- 
ability of seeking recognition by bankers’ 
and underwriters’ national associations. 
It has been tentatively decided to have 
regular monthly meetings at which panel 
type of discourses would be presented. 

Officers elected were: Robert J. Izant, 
vice president of Central National Bank, 
chairman; Earle W. Brailey, vice chair- 
man; E. J. Steeb, secretary; W. H. Jack- 
son, treasurer; and A. F. Young and 
Charles C. Dibble, members of the exec- 
utive committee. 


+ 
Mortgage Bank and Title 
Registration 


Governor Lehman, in his annual mes- 
sage to the New York Legislature, urged 
revival of the real estate market gener- 
ally by means of new mortgage lending 
institutions and recommended that the 
present system of recording and insur- 
ing real estate titles be changed to a state 
title registration system by amending 
the present Torrens law and providing 
that it shall be compulsory in ten years. 
In the meantime, he recommends that 
the title insurance business be strictly 
divorced from the sale of mortgage in- 
vestments and that the sale of guaran- 
teed mortgage certificates be perma- 
nently prohibited. 

Pointing out that the prime features 
of suitable mortgage investments are 
liquidity, certainty of income, and confi- 
dence in security of principal, he states 
that the mortgage bank is, in his opin- 
ion, the best adapted vehicle to secure 
these requirements, saying “The future 
needs of real estate financing cannot be 
met without recourse to funds supplied 
by the public. Financial institutions 
alone, such as savings banks and insur- 
ance companies, cannot invest funds in 
an adequate amount in securities as un- 
liquid as mortgages on real estate.” 
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